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To The Addressee 

Notice under section 178C(2) of the Planning and Environment Act 1987 
Proposal to amend and end in part section 173 agreement AD201621Y 
Kings Cove, Metung 

Section 173 agreement AD201621Y (Agreement) is recorded on the title to your land.   
 
This letter, together with the prescribed form at Attachment 1, provides notice under section 
178C(2) of the Planning and Environment Act 1987 (Act) of a proposal by East Gippsland Shire 
Council (Council) to amend and end in part the Agreement in accordance with section 178A(5) of 
the Act.  

Background 

1. During the mid-2000s, Kings Cove Metung Pty Ltd (formerly Storth Ryes Pty Ltd) (KCM) 
commenced developing land in Metung for an integrated golf course and residential 
development known as Kings Cove, Metung.  

2. The subdivision of the land occurred in stages.  As part of each stage of the subdivision, 
KCM entered into a section 173 agreement with Council.  

3. Council and KCM entered into the Agreement, which was recorded on title in dealing 
number AD201621Y on 26 October 2004.  A copy of the Agreement is included at 
Attachment 2. 

4. The Agreement requires each lot to be developed and used for the purpose of a single 
dwelling and associated outbuildings in accordance with the ‘Kings Cove – Metung – 
Guidelines for Construction, Siting of, External Alterations and Additions to Buildings and 
Structures on Kings Cove Stages 2 to 9, Low Residential Zone’ (Guidelines).  

5. Under the Guidelines: 

a. KCM is entitled to appoint an Architectural Review Committee (ARC); and 

b. the ARC must approve the plans and specifications of a building before it is 
constructed on a lot.  

6. KCM was formally wound up and deregistered on 18 April 2017.   
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7. As KCM no longer exists, it is not possible to obtain approval from the ARC under the 
Guidelines.  Therefore, a landowner wishing to develop their lot, whether for a new dwelling 
or to extend or alter an existing dwelling, will be in breach of the Agreement if the approval 
of the ARP is not obtained before development is commenced. 

Proposal under section 178A(5) of the Act 

The Agreement is currently recorded on all those certificates of title listed in Tables A and B to this 
letter.  It is proposed to: 

1. amend the Agreement burdening the properties listed in Table A; and 

2. end the Agreement burdening the properties listed in Table B.  

Proposed amendment – Table A 
The Agreement burdening the properties listed in Table A is proposed to be amended.  The 
proposed amendments to the Agreement are shown as tracked-changes in the document at 
Attachment 3.  

What is the purpose of the proposed amendment? 

The purpose of the proposed amendment is to: 

1. enable landowners to develop their lots without the approval of the ARC, and therefore, 
without breaching the Agreement; and 

2. provide a practical way to give ongoing effect of the Guidelines even though the approval 
of the ARC will no longer be required.   

What is the proposed amendment? 

The proposed amendment involves: 

1. removing the obligation on landowners to use and develop their lots in accordance with the 
Guidelines; and 

2. including certain obligations from the Guidelines in the Agreement.   

Proposed ending – Table B 
The Agreement burdening the properties listed in Table B is proposed to be ended as to those 
properties.  Once it has been ended, the Agreement will be removed from title.  

Why is the Agreement no longer required in respect of these properties? 

The properties in Table B are currently subject to more than one section 173 agreement that 
imposes the same (or very similar) set of obligations.  In order to ensure clarity and reduce 
duplication, the Agreement is proposed to be ended in respect of these properties.  By way of 
separate applications, the other agreements will be either amended or ended.    
As a result, one of the other agreements (in its proposed amended form) will remain recorded on 
the title to these properties to ensure the ongoing effect of relevant obligations.   

Your rights 

You may look at the proposal and any documents that support the proposal on the website of the 
responsible authority www.eastgippsland.vic.gov.au/PlanningApps .   
 
Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Act, may object to, or make any other submission in relation to, 
the proposal. 

http://www.eastgippsland.vic.gov.au/PlanningApps
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The responsible authority will not make a decision on the proposal under section 178E of the Act 
before 18 January 2021. 
 
If the responsible authority decides to amend or end the agreement, or refuses to amend or end 
the agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 
 
In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 
 
If the responsible authority proposes to amend or end the agreement in a manner that is 
substantively different from the proposal, the responsible authority will give notice of the new 
proposal to all parties to the agreement and any other persons to whom the responsible authority 
considers the decision to amend or end the agreement may cause material detriment. 
 
If you have any questions, please contact me. 

Yours sincerely  

 
NICOLE REYNOLDS 
Acting Manager Planning 
 

Attachments 

▪ Attachment 1 – Prescribed Form 

▪ Attachment 2 – Agreement AD201621Y 

▪ Attachment 3 – Proposed amended Agreement  

▪ Attachment 4 – Frequently Asked Questions  
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TABLE A – The Agreement is proposed to be amended in respect of these properties  

No.  Volume and 
Folio 

Address 

1.  10838/720 17 The Fields, Metung 

2.  10838/721 19 The Fields, Metung 

3.  10838/722 21 The Fields, Metung 

4.  10838/724 31 The Fields, Metung 

5.  10838/725 35 The Fields, Metung 

6.  10838/726 32 The Fields, Metung 

7.  10838/727 24 The Fields, Metung 

8.  10838/728 18 The Fields, Metung 

9.  10838/729 14 The Fields, Metung 

10.  10838/731 Road R1 on PS517828L 

11.  10838/732 Reserve 1 on PS517828L 

12.  10838/733 Reserve 2 on PS517828L (16A The Fields, Metung) 

13.  10932/042 25 The Fields, Metung 

14.  10932/043 27 The Fields, Metung 

15.  10838/712 5 The Stockyard, Metung 

16.  10838/713 11 The Stockyard, Metung 

17.  10838/714 15 The Stockyard, Metung 

18.  10838/715 19 The Stockyard, Metung 

19.  10838/716 20 The Stockyard, Metung 

20.  10838/717 16 The Stockyard, Metung 

21.  10838/718 12 The Stockyard, Metung 

22.  10838/719 6 The Stockyard, Metung 
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TABLE B – The Agreement is proposed to be ended in respect of these properties  

No.  Volume and 
Folio 

Address 

1.  10941/484 11 Storth Ryes Avenue, Metung 

2.  10941/485 17 Storth Ryes Avenue, Metung 

3.  10941/486 19 Storth Ryes Avenue, Metung 

4.  10941/487 23 Storth Ryes Avenue, Metung 

5.  10941/488 27 Storth Ryes Avenue, Metung 

6.  10941/489 31 Storth Ryes Avenue, Metung 

1.  10941/490 1 The Billabong, Metung 

2.  10941/491 2 The Billabong, Metung 

3.  10941/492 8 The Billabong, Metung 

4.  10941/493 14 The Billabong, Metung 

5.  10941/494 17 The Billabong, Metung 

6.  10941/495 15 The Billabong, Metung 

7.  10941/496 9 The Billabong, Metung 
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ATTACHMENT 1 – Prescribed Form (Form 18) 



FORM 18 

Section 178C 

NOTICE OF PROPOSAL TO AMEND AND END IN PART AN AGREEMENT 

 

RESPONSIBLE AUTHORITY:  

East Gippsland Shire Council  

 

DESCRIPTION OF THE LAND AFFECTED BY THE AGREEMENT: 

Volume 10838 Folios 712-722 (inclusive), Folios 724-729 (inclusive), Folios 731-733 (inclusive)  

Volume 10932 Folios 042-043 (inclusive) 

Volume 10941 Folios 484-496 (inclusive) 

 

DESCRIPTION OF THE PROPOSAL: 

To amend and end in part the section 173 agreement recorded on title in dealing number AD201621Y 
on 26 October 2004 

 

APPLICATION REFERENCE NUMBER: 

4/2020/AGR 

 

WHO INITIATED THE PROPOSAL? 

The proposal was initiated by the responsible authority under section 178A(5) of the Planning and 
Environment Act 1987. 

You may look at the proposal and any documents that support the proposal at the website of the 
responsible authority www.eastgippsland.vic.gov.au/PlanningApps  

This can be done anytime and is free of charge. 

Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Planning and Environment Act 1987, may object to, or make any 
other submission in relation to, the proposal. 

The responsible authority will not make a decision on the proposal under section 178E of the Planning 
and Environment Act 1987 before 18 January 2020 

If the responsible authority decides to amend or end the agreement, or refuses to amend or end the 
agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 

In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 

If the responsible authority proposes to amend or end the agreement in a manner that is substantively 
different from the proposal, the responsible authority will give notice of the new proposal to all parties 
to the agreement and any other persons to whom the responsible authority considers the decision to 
amend or end the agreement may cause material detriment. 

http://www.eastgippsland.vic.gov.au/PlanningApps
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ATTACHMENT 2 – Agreement AD201621Y 



Imaged Document Cover Sheet

The document following this cover sheet is an imaged document supplied by LANDATA®, 
Victorian Land Registry Services.

Document Type Instrument

Document Identification AD201621Y

Number of Pages

(excluding this cover sheet)

26

Document Assembled 06/02/2020 13:38

Copyright and disclaimer notice:
© State of Victoria. This publication is copyright. No part may be reproduced by any process except
in accordance with the provisions of the Copyright Act 1968 (Cth) and for the purposes of Section 32
of the Sale of Land Act 1962 or pursuant to a written agreement. The information is only valid at the
time and in the form obtained from the LANDATA® System. None of the State of Victoria,
LANDATA®, Victorian Land Registry Services Pty. Ltd. ABN 86 627 986 396 as trustee for the
Victorian Land Registry Services Trust ABN 83 206 746 897 accept responsibility for any
subsequent release, publication or reproduction of the information.

The document is invalid if this cover sheet is removed or altered.
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ATTACHMENT 3 – Proposed amended Agreement  
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EAST GIPPSLAND SHIRE COUNCIL 
 

Council  
AND 

 
 

KINGS COVE METUNG PTY LTD (ACN 006 383 179) 
Owner 

 
 
 
 
 

Agreement under Section 173 of the Planning and 
Environment Act 1987 

 
Subject Land  48 Kings Cove Boulevard, Metung, VIC 3904 
   Certificate of Title Volume 10743 Folio 418 – Lot F PS 509057V 
   “The Fields” & “The Stockyards”, Kings Cove 
   PLAN OF SUBDIVISION NO. 517828L (Stage 1B) 
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PLANNING AND ENVIRONMENT ACT 1987  
SECTION 173 AGREEMENT 

 
THIS AGREEMENT is made the  day of    

BETWEEN:- 

EAST GIPPSLAND SHIRE COUNCIL, 
Of 273 Main Street, Bairnsdale (The Council) 
 
and 
 

KINGS COVE METUNG PTY LTD (ACN 006 383 179) 
Of Level 1, 63 The Esplanade, Paynesville (The Owner) 
 
 

INTRODUCTION 

A. Council is the responsible authority for the Planning Scheme under the Act.  

B. The Owner is the registered proprietor of the Subject Land. 

C. The Council has issued Planning Permit Number 334/2003/P (the Planning Permit) allowing 
the land to be subdivided into 31 Lots in accordance with the Endorsed Plan.  

A copy of the Planning Permit is attached to this Agreement and marked “A”.  

D. It is a condition of the Planning Permit that the Owner enter into this Agreement to develop 
and use the land in accordance with the Endorsed Plans and the conditions of the Planning 
Permit. 

E. On 8 October 2004, Council and Kings Cove Metung Pty Ltd (the Former Owner) entered into 
this Agreement in accordance with the Planning Permit.  The Agreement was recorded on the 
certificate of title to the Subject Land in dealing number AD201621Y on 26 October 2004. 

F. Under clause 3.2 of the Agreement, the Subject Land is required to be used and developed in 
accordance with the “Kings Cove – Metung – Guidelines for Construction, Siting of, External 
Alterations and Additions to Buildings and Structures on Kings Cove Stages 2 to 9, Low 
Density Residential Zone” dated December 2001 (the Guidelines).   

G. Under the Guidelines, the Former Owner is entitled to appoint an Architectural Review 
Committee (ARC).  The consent of the ARC must be obtained before the Subject Land is 
developed.    

H. Since the Agreement was entered into, the Former Owner has been formally wound up and 
deregistered.  It is no longer possible to obtain the consent of the ARC under the Guidelines.   
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F. As at the date of this Agreement the Subject Land is encumbered by Mortgage No. X256305M 
in favour of the Mortgagee.  The Mortgagee has consented to the Owner entering into this 
Agreement with respect to the Subject Land.  

I. The Council has decided to amend the Agreement under section 178E of the Act in order to 
remove the Owner’s obligation to use and develop the Subject Land in accordance with the 
Guidelines and to include certain obligations under the Guidelines in the Agreement.  

G.J. The Parties enter into this Agreement: 

(a) to give effect to the requirements of the Planning Permit; and 

(b) to achieve and advance the objectives of planning in Victoria and the objectives of 
the Planning Scheme in respect of the Subject Land; 

(c) to remove the Owner’s obligation to use and develop the Subject Land in 
accordance with the Guidelines; and 

(b)(d) to include certain obligations under the Guidelines in the Agreement.    

IT IS AGREED: 

 DEFINITIONS 

In this Agreement the words and expressions set out in this clause have the following 
meanings unless the context admits otherwise: 

 “the Act” means the Planning and Environment Act 1987. 

 “the Agreement” means this agreement and any agreement executed by the parties 
expressed to be supplemental to this Agreement. 

 “Building Envelope” means a building envelope shown on the Endorsed Plan. 

 “the Endorsed Plan” means the plan, endorsed with the stamp of the Council that 
forms part of the Planning Permit.  A copy of the plan, as at the date of this 
Agreement, is attached to this Agreement and marked with the letter “C”. 

 “Lot” means a lot on the Endorsed Plan. 

 “Owner” means the person or persons registered or entitled from time to time to 
be registered by the Registrar of Titles as proprietor or proprietors of an estate in 
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fee simple of the Subject Land or any part of it and includes a Mortgagee-in-
possession. 

 “Planning Permit” means the Planning Permit referred to in recital C of this 
Agreement.  

 “Planning Scheme” means the East Gippsland Planning Scheme and any other 
planning scheme which applies to the Subject Land.  

 “Soil and Water Management Plan” means the “Kings Cove - Stage 2 Soil and 
Water Management Plan – Specifications for Construction of Dwellings” dated 
December 2001, as amended from time to time.  A copy of the Soil and Water 
Management Plan is available for inspection at Council offices during normal 
business hours upon giving Council reasonable notice.      

 “Solid Fence” means a fence that is less than 50% transparent. 

 “Subject Land” means the land situated at 48 Kings Cove Boulevard, Metung being 
the land referred to in Certificate of Title Volume 10743 Folio 418 and any reference 
to the Subject Land in this Agreement includes a reference to any lot created by the 
subdivision of the Subject Land or any part of it. 

 “Mortgagee” means the person or persons registered or entitled from time to time 
to be registered by the Registrar or Titles as Mortgagee of the Subject Land or any 
part of it.  

 INTERPRETATION 

In this Agreement unless the context admits otherwise: 

 The singular includes the plural and vice versa. 

 A reference to a gender includes a reference to each other gender. 

 A reference to a person includes a reference to a firm, corporation or other 
corporate body and that person's successors in law. 

 If a party consists of more than one person this Agreement binds them jointly and 
each of them severally. 

 A reference to an Act, Regulation or the Planning Scheme includes any Acts, 
Regulations or amendments amending, consolidating or replacing the Act, 
Regulation or Planning Scheme. 

 The introductory clauses to this Agreement  are and will be deemed to form part of 
this Agreement. 

 The Owner's obligations under this Agreement, will take effect as separate and 
several covenants which are annexed to and run at law and equity with the Subject 
Land PROVIDED THAT if the Subject Land is subdivided, the Agreement must be 
read and applied so that each subsequent owner of a lot is only responsible for 
those covenants and obligations which relate to that owner’s lot. 



 

 page 5 

 SPECIFIC OBLIGATIONS OF THE OWNER 

 Development in accordance with the Development Permit 

the Subject Land shall only be developed in accordance with the Endorsed Plans 
and conditions of the Planning Permit or any subsequent amendment to the permit 
approved by Council. 

 [Clause 3.2 deleted] 

 Obligations from the Guidelines 

the Owner covenants and agrees that, unless with the prior written consent of 
Council: 

 the Owner must not construct, or permit to be constructed, a building 
outside the Building Envelope on the Subject Land; 

 the Owner must develop the Subject Land in accordance with the Soil 
and Water Management Plan; 

 no more than one dwelling may be developed on a Lot;  

 any dwelling erected on the Subject Land must have a floor area of not 
less than 170 square metres within the outer walls thereof calculated by 
excluding the area of any carport, garage, terrace, pergola or verandah 
and must be built only of new materials; 

 all outbuildings visible from the street, reserve, adjoining allotments or 
the lake must be designed, constructed and maintained to be similar to 
the main building on that lot;  

 if a Lot is developed with a dwelling, fully enclosed and covered parking 
must be provided for not less than two motor vehicles;  

 any areas used for the purpose of drying or airing clothes, storage tanks 
or refuse storage must not be visible from the street, reserves, adjoining 
allotments or the lake;   

 vehicle driveways and other paved areas visible to the public must be 
constructed of clay brick, masonry pavers, crushed stone, stone sheeted 
bitumen, hot mix, patterned and coloured concrete, exposed aggregate 
concrete or formed quality gravel surface;  

 the Owner must not erect, or permit to be erected, a fence on any 
boundary of a Lot adjoining a road reserve; and 

 the Owner must not erect, or permit to be erected, a Solid Fence within 
15 metres of the front or rear boundaries of a Lot or within 5 metres of a 
side boundary of a Lot.   
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 Council’s costs to be paid 

the Owner must pay to the Council, the Council's reasonable costs and expenses 
(including legal expenses) of an incidental to the preparation, drafting, finalisation, 
engrossment, execution, registration and enforcement of this Agreement wand 
until those costs are paid they will remain a debt of the Owner to the Council.  

 FURTHER OBLIGATIONS OF THE OWNER  

 Notice and Registration 

the Owner will bring this Agreement to the attention of all prospective purchasers, 
mortgagees, transferees and assigns. 

 Further actions 

 the Owner will do all things necessary, including signing any further 
agreements, undertakings, covenants and consents, approvals or other 
documents necessary for the purpose of ensuring that the Owner carries 
out the Owner’s covenants under this Agreement and to enable the 
Owner to enforce the performance by the Owner of such covenants and 
undertakings; 

 the Owner will consent to the Council making application to the 
Registrar of Titles to make a recording of this Agreement in the Register 
on the Certificate of Title of the Subject Land in accordance with Section 
181 of the Act and do all things necessary to enable Council to do so 
including signing any further agreement, acknowledgment or document 
or procuring the consent to this Agreement of any mortgagee or 
caveator to enable the recording to be made in the Register under that 
Section. 

 Exemption 

The Owner will exempt the Council, its employees, contractors and agents from and 
against all costs, expenses, losses or damages whatsoever which they or any of 
them may sustain incur or suffer, or be or become liable for or in respect of any 
suit, action, proceeding, judgment or claim brought by any person whatsoever 
arising from or referable to this Agreement or any non-compliance thereof. 

 AGREEMENT UNDER SECTION 173 OF THE ACT 

The Council and the Owner agree that without limiting or restricting their respective powers 
to enter into this Agreement and, insofar as it can be so treated, this Agreement is made 
pursuant to Section 173 of the Act.  

 OWNER’S WARRANTIES 

Without limiting the operation or effect which this Agreement has, the Owner warrants that 
apart from the Owner and any other person who has consented in writing to this Agreement, 
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no other person has any interest, either legal or equitable, in the Subject Land which may be 
affected by this Agreement. 

 SUCCESSORS IN TITLE 

Without limiting the operation or effect that this Agreement has, the Owner must ensure 
that successors in title shall be required to give effect to and do all acts and sign all 
documents which will require those successors in title to give effect to this Agreement. 

 GENERAL  

 Notices 

A notice or other communication required or permitted to be served by a party on 
another party must be in writing and may be served: 

 by delivering it personally to that party; 

 by sending it by prepaid post addressed to that party at the address set 
out in this Agreement or subsequently notified to each party from time 
to time;  

 by sending it by facsimile provided that a communication sent by 
facsimile shall be confirmed immediately in writing by the sending party 
hand delivery or prepaid post. 

 Service of Notice 

A notice or other communication is deemed served: 

 if delivered, on the next following business day; 

 if posted, on the expiration of two business days after the date of 
posting; or 

 if sent by facsimile, on the next following business day unless the 
receiving party has requested retransmission before the end of that 
business day.  

 No Waiver 

Any time or other indulgence granted by the Council to the Owner or any variation 
of the terms and conditions of this Agreement or any judgment or order obtained 
by the Council against the Owner will not in any way amount to a waiver of any of 
the rights or remedies of the Council in relation to the terms of this Agreement. 

 Severability 

If a court, arbitrator, tribunal or other competent authority determines that a word, 
phrase, sentence, paragraph or clause of this Agreement is unenforceable, illegal or 
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void then it must be severed and the other provisions of this Agreement will remain 
operative. 

 No fettering of the Council’s powers 

It is acknowledged and agreed that this Agreement does not fetter or restrict the 
power or discretion of Council to make any decision or impose any requirements or 
conditions in connection with the granting of any planning approval or certification 
of any plans of subdivision applicable to the Subject Land or relating to any use or 
development of the Subject Land. 

 COMMENCEMENT OF AGREEMENT 

Unless otherwise provided in this Agreement, this Agreement commences from the date of 
this Agreement.   

 ENDING OF AGREEMENT 

This Agreement may be ended by agreement between Council and the Owner.  
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SIGNED, SEALED AND DELIVERED as an agreement under Division 2 of Part 9 of the Act and as a 
Deed between the Parties. 
 
 
The Common Seal of the East Gippsland Shire Council 
was hereunto affixed on the  . . . . .  day 
of  . . . . . . . . . . .  , in the presence of: 

 

 
 

.………………………………………………………………..  Chief Executive 

 

 

…………………………………………………………………  Witness 
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ATTACHMENT 4 – Frequently Asked Questions  

 



 

 

Frequently Asked Questions  

1. What is a section 173 agreement? 

A section 173 agreement is a legal agreement between Council and an owner of land entered 
into under section 173 of the Planning and Environment Act 1987 (PE Act).  It may impose 
conditions or restrictions on the use or development of land and will bind future owners and 
occupiers of the land. 

2. How do I know if a section 173 agreement burdens my land? 

If your land is burdened by a section 173 agreement, it will be recorded on the certificate of 
title to your land.   

3. What do the section 173 agreements require of landowners? 

The section 173 agreements affecting the residential estates in Kings Cove, Metung and 
Riviera Harbours, Paynesville impose various obligations on landowners.  In particular, the 
agreements require landowners to comply with a set of design guidelines (Design Guidelines).   

The Design Guidelines then require that an owner obtains the approval of an architectural 
review committee (ARC) or an architectural review panel (ARP) before any development takes 
place or an existing development is altered.  

The ARC and the ARP were funded and controlled by the original owners of the land, being 
Kings Cove Metung Pty Ltd and Riviera Properties Projects Limited.   

In 2017, both companies were wound up and deregistered.  

4. How does the winding up of the original owners affect the operation of the section 173 
agreements? 

The winding up of the original owners means that houses cannot be built on vacant lots and 
existing buildings cannot be extended without breaching the agreements.  This is because the 
required approvals from the ARC and the ARP cannot be obtained under the Design 
Guidelines. 

5. Why has Council decided to take action? 

Council has decided to take action because it is a party to the agreements and this is a 
significant issue facing a large number of landowners.  

6. Why is Council proposing to amend some agreements and end other agreements? 

Council is proposing to end agreements where a property is subject to more than one 
agreement imposing the same (or very similar) obligations.  This will remove duplicate 
agreement(s) from these titles.  One agreement will remain on the title, which is proposed to 
be amended. 

Council is proposing to amend agreements to delete the obligation to comply with the Design 
Guidelines so the approval of the ARC or the ARP will be no longer required.  The amendments 
also seek to incorporate certain aspects of the Design Guidelines into agreements.   

7. Is Council proposing any changes to the restrictive covenants? 

No.  Owners should seek their own advice if they have concerns about a restrictive covenant.  
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8. How long will the process for amending and ending the section 173 agreements take? 

This will depend on various factors, including whether any objections are received and 
whether any applications for review are lodged with the Victorian Civil and Administrative 
Tribunal (VCAT). 

If there are no objections to a proposal, the process will likely be finalised in early 2021.  If 
there is community opposition to a proposal and an application is lodged with VCAT, the 
process in relation to that agreement will likely take an additional 9 to 12 months.   

9. What happens to any planning applications lodged with Council before the section 173 
agreements are amended or ended? 

Council will continue to consider all planning applications in accordance with the East 
Gippsland Planning Scheme and the PE Act.  It must consider any agreement recorded on the 
certificate of title to the land.  The relevance of an agreement to a permit application will vary 
from case to case.   

Officers will continue to work with landowners in response to their individual applications and 
circumstances. 

10. Who is responsible for the costs of amending and ending the section 173 agreements? 

Council will be responsible for the costs of amending and ending the section 173 agreements.  
This includes the fees associated with lodging the various documents at the Land Registry. 

11. Why have I received multiple letters relating to different section 173 agreements? 

You will have received multiple letters if your land is burdened by more than one section 173 
agreement that is proposed to be amended/ended.   

You should read each letter carefully as each letter relates to a different agreement.  If you 
wish to object to a proposal affecting your land, you will need to clearly identify the specific 
application to which you object.   

12. Why are only some aspects of the Design Guidelines incorporated into the amended section 
173 agreements? 

Council did not include every aspect of the Design Guidelines in the amended agreements to 
avoid them becoming unnecessarily complex.  Further, some aspects of the Design Guidelines 
were too ambiguous and subjective for Council and landowners to reasonably determine 
compliance. 

13. Why is the ending clause proposed to be amended in some section 173 agreements? 

Council proposes to amend some of the ending clauses to remove obsolete requirements that 
require the consent of the Minister for Planning.  
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Contact:  Nicole Reynolds 
Telephone No: (03) 5153 9500 
Email:  feedback@egipps.vic.gov.au 
Ref:  5/2020/AGR 

11 December 2020 

 
 
 
 
 
 
 
 
To The Addressee 

Notice under section 178C(2) of the Planning and Environment Act 1987 
Proposal to amend and end in part section 173 agreement AB573238L 
Kings Cove, Metung 

Section 173 agreement AB573238L (Agreement) is recorded on the title to your land.   
 
This letter, together with the prescribed form at Attachment 1, provides notice under section 
178C(2) of the Planning and Environment Act 1987 (Act) of a proposal by East Gippsland Shire 
Council (Council) to amend and end in part the Agreement in accordance with section 178A(5) of 
the Act.  

Background 

1. During the mid-2000s, Kings Cove Metung Pty Ltd (formerly Storth Ryes Pty Ltd) (KCM) 
commenced developing land in Metung for an integrated golf course and residential 
development known as Kings Cove, Metung.  

2. The subdivision of the land occurred in stages.  As part of each stage of the subdivision, 
KCM entered into a section 173 agreement with Council.  

3. Council and KCM entered into the Agreement, which was recorded on title in dealing 
number AB573238L on 20 September 2002.  A copy of the Agreement is included at 
Attachment 2. 

4. The Agreement requires each lot to be developed and used for the purpose of a single 
dwelling and associated outbuildings in accordance with the ‘Kings Cove – Metung – 
Guidelines for Construction, Siting of, External Alterations and Additions to Buildings and 
Structures on Kings Cove Stages 2 to 9, Low Residential Zone’ (Guidelines).  

5. Under the Guidelines: 

a. KCM is entitled to appoint an Architectural Review Committee (ARC); and 

b. the ARC must approve the plans and specifications of a building before it is 
constructed on a lot.  

6. KCM was formally wound up and deregistered on 18 April 2017.   
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Bairnsdale Victoria 3875 
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National Relay Service: 133 677 
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7. As KCM no longer exists, it is not possible to obtain approval from the ARC under the 
Guidelines.  Therefore, a landowner wishing to develop their lot, whether for a new dwelling 
or to extend or alter an existing dwelling, will be in breach of the Agreement if the approval 
of the ARP is not obtained before development is commenced. 

Proposal under section 178A(5) of the Act 

The Agreement is currently recorded on all those certificates of title listed in Tables A and B to this 
letter.  It is proposed to: 

1. amend the Agreement burdening the properties listed in Table A; and 

2. end the Agreement burdening the properties listed in Table B.  

Proposed amendment – Table A 
The Agreement burdening the properties listed in Table A is proposed to be amended.  The 
proposed amendments to the Agreement are shown as tracked-changes in the document at 
Attachment 3.  

What is the purpose of the proposed amendment? 

The purpose of the proposed amendment is to: 

1. enable landowners to develop their lots without the approval of the ARC, and therefore, 
without breaching the Agreement; and 

2. provide a practical way to give ongoing effect of the Guidelines even though the approval 
of the ARC will no longer be required.   

What is the proposed amendment? 

The proposed amendment involves: 

1. removing the obligation on landowners to use and develop their lots in accordance with the 
Guidelines; and 

2. including certain obligations from the Guidelines in the Agreement.   

Proposed ending – Table B 
The Agreement burdening the properties listed in Table B is proposed to be ended as to those 
properties.  Once it has been ended, the Agreement will be removed from title.  

Why is the Agreement no longer required in respect of these properties? 

The properties in Table B are currently subject to more than one section 173 agreement that 
imposes the same (or very similar) set of obligations.  In order to ensure clarity and reduce 
duplication, the Agreement is proposed to be ended in respect of these properties.  By way of 
separate applications, the other agreements will be either amended or ended.    
 
As a result, one of the other agreements (in its proposed amended form) will remain recorded on 
the title to these properties to ensure the ongoing effect of relevant obligations.   

Your rights 

You may look at the proposal and any documents that support the proposal on the website of the 
responsible authority www.eastgippsland.vic.gov.au/PlanningApps  
 

http://www.eastgippsland.vic.gov.au/PlanningApps
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Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Act, may object to, or make any other submission in relation to, 
the proposal. 
 
The responsible authority will not make a decision on the proposal under section 178E of the Act 
before 18 January 2021. 
 
If the responsible authority decides to amend or end the agreement, or refuses to amend or end 
the agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 
 
In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 
 
If the responsible authority proposes to amend or end the agreement in a manner that is 
substantively different from the proposal, the responsible authority will give notice of the new 
proposal to all parties to the agreement and any other persons to whom the responsible authority 
considers the decision to amend or end the agreement may cause material detriment. 
 
If you have any questions, please contact me. 

Yours sincerely  

 
NICOLE REYNOLDS 
Acting Manager Planning 
 

Attachments 

▪ Attachment 1 – Prescribed Form 

▪ Attachment 2 – Agreement AB573238L 

▪ Attachment 3 – Proposed amended Agreement  

▪ Attachment 4 – Frequently Asked Questions  
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TABLE A – The Agreement is proposed to be amended in respect of these properties  

No.  Volume and 
Folio 

Address 

1.  10678/232 7 Kings Cove Boulevard, Metung 

2.  10678/233 15 Kings Cove Boulevard, Metung 

3.  10678/235 23 Kings Cove Boulevard, Metung 

4.  10678/236 27 Kings Cove Boulevard, Metung 

5.  10678/237 31 Kings Cove Boulevard, Metung 

6.  10678/238 35 Kings Cove Boulevard, Metung 

7.  10678/239 39 Kings Cove Boulevard, Metung 

8.  10678/240 41 Kings Cove Boulevard, Metung 

9.  10678/241 42 Kings Cove Boulevard, Metung 

10.  10678/242 36 Kings Cove Boulevard, Metung 

11.  10678/243 30 Kings Cove Boulevard, Metung 

12.  10678/244 24 Kings Cove Boulevard, Metung 

13.  10678/245 18 Kings Cove Boulevard, Metung 

14.  10678/246 12 Kings Cove Boulevard, Metung 

15.  11127/465 19 Kings Cove Boulevard, Metung 
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TABLE B – The Agreement is proposed to be ended in respect of these properties  

No.  Volume and 
Folio 

Address 

1.  10743/411 91 Kings Cove Boulevard, Metung 

2.  10743/412 97 Kings Cove Boulevard, Metung 

3.  10743/413 103 Kings Cove Boulevard, Metung 

4.  10743/414 109 Kings Cove Boulevard, Metung 

5.  10743/415 115 Kings Cove Boulevard, Metung 

6.  10743/416 94 Kings Cove Boulevard, Metung 

7.  10743/419 100 Kings Cove Boulevard, Metung 

8.  10743/420 90A Kings Cove Boulevard, Metung - Reserve 1 

9.  10743/421 Road R1 PS509097V 

10.  11857/291 1 Besley Close, Metung 

11.  11857/292 5 Besley Close, Metung 

12.  11857/293 9 Besley Close, Metung 

13.  11857/294 11 Besley Close, Metung 

14.  11857/295 36 Besley Close, Metung 

15.  11857/296 34 Besley Close, Metung 

16.  11857/297 32 Besley Close, Metung 

17.  11857/298 30 Besley Close, Metung 

18.  11857/299 26 Besley Close, Metung 

19.  11857/300 22 Besley Close, Metung 

20.  11857/301 18 Besley Close, Metung 

21.  11857/302 14 Besley Close, Metung 

22.  11857/303 10 Besley Close, Metung 

23.  11857/304 6 Besley Close, Metung 

24.  11857/305 2 Besley Close, Metung 

25.  11857/306 3 Kempton Grove, Metung 

26.  11857/307 2 Kempton Grove, Metung 

27.  11857/308 5 Kempton Grove, Metung 

28.  11857/312 1A Kempton Grove, Metung (Reserve 3) 

29.  10769/494 9 The Terrace, Metung 

30.  10769/495 15 The Terrace, Metung 

31.  10769/496 21 The Terrace, Metung 

32.  10769/497 27 The Terrace, Metung 

33.  10769/498 33 The Terrace, Metung 

34.  10769/499 37 The Terrace, Metung 

35.  10769/500 41 The Terrace, Metung 

36.  10769/501 45 The Terrace, Metung 

37.  10769/502 44 The Terrace, Metung 

38.  10769/503 40 The Terrace, Metung 

39.  10769/504 36 The Terrace, Metung 
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No.  Volume and 
Folio 

Address 

40.  10769/505 32 The Terrace, Metung 

41.  10769/506 26 The Terrace, Metung 

42.  10769/507 22 The Terrace, Metung 

43.  10769/508 18 The Terrace, Metung 

44.  10769/509 14 The Terrace, Metung 

45.  10769/510 10 The Terrace, Metung 

46.  10769/511 Road Reserve 

47.  10941/484 11 Storth Ryes Avenue, Metung 

48.  10941/485 17 Storth Ryes Avenue, Metung 

49.  10941/486 19 Storth Ryes Avenue, Metung 

50.  10941/487 23 Storth Ryes Avenue, Metung 

51.  10941/488 27 Storth Ryes Avenue, Metung 

52.  10941/489 31 Storth Ryes Avenue, Metung 

53.  10941/490 1 The Billabong, Metung 

54.  10941/491 2 The Billabong, Metung 

55.  10941/492 8 The Billabong, Metung 

56.  10941/493 14 The Billabong, Metung 

57.  10941/494 17 The Billabong, Metung 

58.  10941/495 15 The Billabong, Metung 

59.  10941/496 9 The Billabong, Metung 

60.  10738/428 47 Kings Cove Boulevard, Metung 

61.  10738/429 55 Kings Cove Boulevard, Metung 

62.  10738/430 61 Kings Cove Boulevard, Metung 

63.  10738/431 65 Kings Cove Boulevard, Metung 

64.  10738/432 69 Kings Cove Boulevard, Metung 

65.  10738/433 73 Kings Cove Boulevard, Metung 

66.  10738/434 79 Kings Cove Boulevard, Metung 

67.  10738/435 85 Kings Cove Boulevard, Metung 

68.  10738/436 86 Kings Cove Boulevard, Metung 

69.  10738/437 82 Kings Cove Boulevard, Metung 

70.  10738/438 76 Kings Cove Boulevard, Metung 

71.  10738/439 72 Kings Cove Boulevard, Metung 

72.  10738/440 66 Kings Cove Boulevard, Metung 

73.  10738/441 60 Kings Cove Boulevard, Metung 

74.  10738/442 54 Kings Cove Boulevard, Metung 

75.  10738/443 50 Kings Cove Boulevard, Metung 

76.  10738/444 Road R1 PS448625J 

77.  10838/720 17 The Fields, Metung 

78.  10838/721 19 The Fields, Metung 

79.  10838/722 21 The Fields, Metung 

80.  10838/724 31 The Fields, Metung 

81.  10838/725 35 The Fields, Metung 
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No.  Volume and 
Folio 

Address 

82.  10838/726 32 The Fields, Metung 

83.  10838/727 24 The Fields, Metung 

84.  10838/728 18 The Fields, Metung 

85.  10838/729 14 The Fields, Metung 

86.  10838/731 Road R1 on PS517828L 

87.  10838/732 Reserve 1 on PS517828L 

88.  10838/733 Reserve 2 on PS517828L (16A The Fields, Metung) 

89.  10932/042 25 The Fields, Metung 

90.  10932/043 27 The Fields, Metung 

91.  10838/712 5 The Stockyard, Metung 

92.  10838/713 11 The Stockyard, Metung 

93.  10838/714 15 The Stockyard, Metung 

94.  10838/715 19 The Stockyard, Metung 

95.  10838/716 20 The Stockyard, Metung 

96.  10838/717 16 The Stockyard, Metung 

97.  10838/718 12 The Stockyard, Metung 

98.  10838/719 6 The Stockyard, Metung 
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ATTACHMENT 1 – Prescribed Form (Form 18) 



FORM 18 

Section 178C 

NOTICE OF PROPOSAL TO AMEND AND END IN PART AN AGREEMENT 
 

RESPONSIBLE AUTHORITY:  

East Gippsland Shire Council  

 

DESCRIPTION OF THE LAND AFFECTED BY THE AGREEMENT: 

Volume 10678 Folios 232-233 (inclusive) and Folios 235-246 (inclusive), Volume 11127 Folio 465, 
Volume 10743 Folios 411-416 (inclusive) and Folios 419-421 (inclusive), Volume 11857 Folios 291-308 
(inclusive) and Folio 312, Volume 10769 Folios 494-511 (inclusive), Volume 10941 Folios 484-496 
(inclusive), Volume 10738 Folios 428-444 (inclusive), Volume 10838 Folios 712-722 (inclusive), Folios 
724-729 (inclusive) and Folios 731-733 (inclusive), Volume 10932 Folios 042-043 (inclusive)  

 

DESCRIPTION OF THE PROPOSAL: 

To amend and end in part the section 173 agreement recorded on title in dealing number AB573238L 
on 20 September 2002 

 

APPLICATION REFERENCE NUMBER: 

5/2020/AGR 
 

WHO INITIATED THE PROPOSAL? 

The proposal was initiated by the responsible authority under section 178A(5) of the Planning and 
Environment Act 1987. 

You may look at the proposal and any documents that support the proposal at the website of the 
responsible authority www.eastgippsland.vic.gov.au/PlanningApps  

This can be done anytime and is free of charge. 

Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Planning and Environment Act 1987, may object to, or make any 
other submission in relation to, the proposal. 

The responsible authority will not make a decision on the proposal under section 178E of the Planning 
and Environment Act 1987 before 18 January 2021 

If the responsible authority decides to amend or end the agreement, or refuses to amend or end the 
agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 

In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 

If the responsible authority proposes to amend or end the agreement in a manner that is substantively 
different from the proposal, the responsible authority will give notice of the new proposal to all parties 
to the agreement and any other persons to whom the responsible authority considers the decision to 
amend or end the agreement may cause material detriment. 

http://www.eastgippsland.vic.gov.au/PlanningApps


 Website: www.eastgippsland.vic.gov.au     Twitter: @egsc    Email: feedback@egipps.vic.gov.au 

ATTACHMENT 2 – Agreement AB573238L 



Imaged Document Cover Sheet

The document following this cover sheet is an imaged document supplied by LANDATA®, 
Victorian Land Registry Services.

Document Type Instrument

Document Identification AB573238L

Number of Pages

(excluding this cover sheet)

47

Document Assembled 05/02/2020 11:32

Copyright and disclaimer notice:
© State of Victoria. This publication is copyright. No part may be reproduced by any process except
in accordance with the provisions of the Copyright Act 1968 (Cth) and for the purposes of Section 32
of the Sale of Land Act 1962 or pursuant to a written agreement. The information is only valid at the
time and in the form obtained from the LANDATA® System. None of the State of Victoria,
LANDATA®, Victorian Land Registry Services Pty. Ltd. ABN 86 627 986 396 as trustee for the
Victorian Land Registry Services Trust ABN 83 206 746 897 accept responsibility for any
subsequent release, publication or reproduction of the information.

The document is invalid if this cover sheet is removed or altered.
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ATTACHMENT 3 – Proposed amended Agreement  

  



 

Planology Pty Ltd        PO Box 394 
ACN 616 641 199        Ivanhoe  VIC  3079 

T: 0430 453 372 

 
 

EAST GIPPSLAND SHIRE COUNCIL 
 

Council  
AND 

 
 

STORTH RYES PTY LTD (ACN 006 383 179) 
the Owner 

 
 
 
 
 

Agreement under Section 173 of the Planning and 
Environment Act 1987 

 
Subject Land  15 Hardys Road, METUNG  VIC  3904 
   PLAN OF SUBDIVISION 448622Q (Stage Two) 
 

 
 
 

  
 



 

Planology Pty Ltd        PO Box 394 
ACN 616 641 199        Ivanhoe  VIC  3079 

T: 0430 453 372 

PLANNING AND ENVIRONMENT ACT 1987  
SECTION 173 AGREEMENT 

 
THIS AGREEMENT is made the  day of    

BETWEEN:- 

EAST GIPPSLAND SHIRE COUNCIL, 
(“Council”) 

and 
 
STORTH RYES PTY LTD (ACN 006 383 179)  

(“the Owner”) 
 
 

INTRODUCTION 

A. The Council is the Responsible Authority for the Planning Scheme under the Act.  

B. The Owner is the registered proprietor of the Subject Land. 

C. It is a condition of planning permit number 01/00299/DS (Amended) (“the Planning Permit”) 
that the Owner enter into this Agreement to develop and use the land in accordance with the 
Endorsed Plans and conditions of the Planning Permit.  A copy of the Planning Permit is 
attached to this Agreement and marked “A”.  

D. On 28 August 2002, Council and Storth Ryes Pty Ltd (“the Former Owner”) entered into this 
Agreement in accordance with the Planning Permit.  The Agreement was recorded on the 
certificate of title to the Subject Land in dealing number AB573238L on 20 September 2002.  

E. Under clause 3.2 of the Agreement, the Subject Land is required to be used and developed in 
accordance with the “Kings Cove – Metung – Guidelines for Construction, Siting of, External 
Alterations and Additions to Buildings and Structures on Kings Cove Stages 2 to 9, Low 
Density Residential Zone” dated December 2001 (“the Guidelines”).   

F. Under the Guidelines, the Former Owner is entitled to appoint an Architectural Review 
Committee (ARC).  The consent of the ARC must be obtained before the Subject Land is 
developed.    

G. Since the Agreement was entered into, the Former Owner has been formally wound up and 
deregistered.  It is no longer possible to obtain the consent of the ARC under the Guidelines.   

H. The Council has decided to amend the Agreement under section 178E of the Act in order to 
remove the Owner’s obligation to use and develop the Subject Land in accordance with the 
Guidelines and to include certain obligations under the Guidelines in the Agreement.  
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D.I. The Parties enter into this Agreement: 

(a) to give effect to the requirements of the Planning Permit; and 

(b) to achieve and advance the objectives of planning in Victoria and the objectives of 
the Planning Scheme in respect of the Subject Land;  

(c) to remove the Owner’s obligation to use and develop the Subject Land in 
accordance with the Guidelines; and 

(d) to include certain obligations under the Guidelines in the Agreement.    

IT IS AGREED: 

 DEFINITIONS 

In this Agreement the words and expressions set out in this clause have the following 
meanings unless the context admits otherwise: 

 “the Act” means the Planning and Environment Act 1987. 

 “this Agreement” means this agreement and any agreement executed by the parties 
expressed to be supplemental to this Agreement. 

 “Building Envelope” means a building envelope shown on the Endorsed Plan. 

 “the Endorsed Plan” means the plan, endorsed with the stamp of the Council that 
forms part of the Planning Permit.  A copy of the plan, as at the date of this 
Agreement, is attached to this Agreement and marked with the letter “B”. 

 “Lot” means a lot on the Endorsed Plan. 

 “Owner” means the person or persons registered or entitled from time to time to 
be registered by the Registrar of Titles as proprietor or proprietors of an estate in 
fee simple of the Subject Land or any part of it and includes a Mortgagee-in-
possession. 

 “Planning Permit” means the Planning Permit referred to in recital C of this 
Agreement.  

 “Planning Scheme” means the East Gippsland Planning Scheme and any other 
planning scheme which applies to the Subject Land.  

 “Soil and Water Management Plan” means the “Kings Cove - Stage 2 Soil and 
Water Management Plan – Specifications for Construction of Dwellings” dated 
December 2001, as amended from time to time.  A copy of the Soil and Water 
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Management Plan is available for inspection at Council offices during normal 
business hours upon giving Council reasonable notice.      

 “Solid Fence” means a fence that is less than 50% transparent.       

 “Subject Land” means the land situated at 15 Hardys Road, Metung being Lot D on 
Plan of Subdivision No. 434079N and being the land described in Certificate of Title 
Volume 10569 Folio 313 and any reference to the Subject Land in this Agreement 
includes a reference to any lot created by the subdivision of the Subject Land or any 
part of it. 

 “Mortgagee” means the person or persons registered or entitled from time to time 
to be registered by the Registrar or Titles as Mortgagee of the Subject Land or any 
part of it.  

 INTERPRETATION 

In this Agreement unless the context admits otherwise: 

 The singular includes the plural and vice versa. 

 A reference to a gender includes a reference to each other gender. 

 A reference to a person includes a reference to a firm, corporation or other 
corporate body and that person's successors in law. 

 If a party consists of more than one person this Agreement binds them jointly and 
each of them severally. 

 A reference to an Act, Regulation or the Planning Scheme includes any Acts, 
Regulations or amendments amending, consolidating or replacing the Act, 
Regulation or Planning Scheme. 

 The introductory clauses to this Agreement  are and will be deemed to form part of 
this Agreement. 

 The Owner's obligations under this Agreement, will take effect as separate and 
several covenants which are annexed to and run at law and equity with the Subject 
Land PROVIDED THAT if the Subject Land is subdivided, the Agreement must be 
read and applied so that each subsequent owner of a lot is only responsible for 
those covenants and obligations which relate to that owner’s lot. 
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 SPECIFIC OBLIGATIONS OF THE OWNER 

 Development in accordance with the Planning Permit 

the Subject Land shall only be developed in accordance with the Endorsed Plans 
and conditions of the Planning Permit or any subsequent amendment to the permit 
approved by Council. 

 [Clause 3.2 deleted] 

 Obligations from the Guidelines 

the Owner covenants and agrees that, unless with the prior written consent of 
Council: 

 the Owner must not construct, or permit to be constructed, a building 
outside the Building Envelope on the Subject Land; 

 the Owner must develop the Subject Land in accordance with the Soil 
and Water Management Plan; 

 no more than one dwelling may be developed on a Lot;  

 any dwelling erected on the Subject Land must have a floor area of not 
less than 170 square metres within the outer walls thereof calculated by 
excluding the area of any carport, garage, terrace, pergola or verandah 
and must be built only of new materials; 

 all outbuildings visible from the street, reserve, adjoining allotments or 
the lake must be designed, constructed and maintained to be similar to 
the main building on that lot;  

 if a Lot is developed with a dwelling, fully enclosed and covered parking 
must be provided for not less than two motor vehicles;  

 any areas used for the purpose of drying or airing clothes, storage tanks 
or refuse storage must not be visible from the street, reserves, adjoining 
allotments or the lake;   

 vehicle driveways and other paved areas visible to the public must be 
constructed of clay brick, masonry pavers, crushed stone, stone sheeted 
bitumen, hot mix, patterned and coloured concrete, exposed aggregate 
concrete or formed quality gravel surface;  

 the Owner must not erect, or permit to be erected, a fence on any 
boundary of a Lot adjoining a road reserve; and   

 the Owner must not erect, or permit to be erected, a Solid Fence within 
15 metres of the front or rear boundaries of a Lot or within 5 metres of a 
side boundary of a Lot.   
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 Council’s Costs to be Paid 

This Agreement will be prepared at the Owner’s cost and to the satisfaction of the 
responsible authority, and must be registered on title in accordance with Section 
181 of the Planning and Environment Act 1987. 

The Owner must pay to the Council, the Council's reasonable costs and expenses 
(including legal expenses) of an incidental to the preparation, drafting, finalisation, 
engrossment, execution, registration and enforcement of this Agreement wand 
until those costs are paid they will remain a debt of the Owner to the Council.  

 FURTHER OBLIGATIONS OF THE OWNER  

The Owner further covenants and agrees that: 

 Notice and Registration 

the Owner will bring this Agreement to the attention of all prospective purchasers, 
mortgagees, transferees and assigns; 

 Further actions 

 the Owner will do all things necessary, including signing any further 
agreements, undertakings, covenants and consents, approvals or other 
documents necessary for the purpose of ensuring that the Owner carries 
out the Owner’s covenants under this Agreement and to enable the 
Owner to enforce the performance by the Owner of such covenants and 
undertakings; 

 the Owner will consent to the Council making application to the 
Registrar of Titles to make a recording of this Agreement in the Register 
on the Certificate of Title of the Subject Land in accordance with Section 
181 of the Act and do all things necessary to enable Council to do so 
including signing any further agreement, acknowledgment or document 
or procuring the consent to this Agreement of any mortgagee or 
caveator to enable the recording to be made in the Register under that 
Section; 

 Exemption 

The Owner will exempt the Council, its employees, contractors and agents from and 
against all costs, expenses, losses or damages whatsoever which they or any of 
them may sustain incur or suffer, or be or become liable for or in respect of any 
suit, action, proceeding, judgment or claim brought by any person whatsoever 
arising from or referable to this Agreement or any non-compliance thereof. 

 AGREEMENT UNDER SECTION 173 OF THE ACT 

The Council and the Owner agree that without limiting or restricting their respective powers 
to enter into this Agreement and, insofar as it can be so treated, this Agreement is made 
pursuant to Section 173 of the Act.  
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 OWNER’S WARRANTIES 

Without limiting the operation or effect which this Agreement has, the Owner warrants that 
apart from the Owner and any other person who has consented in writing to this Agreement, 
no other person has any interest, either legal or equitable, in the Subject Land which may be 
affected by this Agreement. 

 SUCCESSORS IN TITLE 

Without limiting the operation or effect that this Agreement has, the Owner must ensure 
that, until such time as a memorandum of this Agreement is registered on the title to the 
Subject Land, successors in title shall be required to: 

 give effect to and do all acts and sign all documents which will require those 
successors to give effect to this Agreement; and 

 execute a deed agreeing to be bound by the terms of this Agreement.  

 GENERAL  

 Notices 

A notice or other communication required or permitted to be served by a party on 
another party must be in writing and may be served: 

 by delivering it personally to that party; 

 by sending it by prepaid post addressed to that party at the address set 
out in this Agreement or subsequently notified to each party from time 
to time;  

 by sending it by facsimile provided that a communication sent by 
facsimile shall be confirmed immediately in writing by the sending party 
hand delivery or prepaid post. 

 Service of Notice 

A notice or other communication is deemed served: 

 if delivered, on the next following business day; 

 if posted, on the expiration of two business days after the date of 
posting; or 

 if sent by facsimile, on the next following business day unless the 
receiving party has requested retransmission before the end of that 
business day.  
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 No Waiver 

Any time or other indulgence granted by the Council to the Owner or any variation 
of the terms and conditions of this Agreement or any judgment or order obtained 
by the Council against the Owner will not in any way amount to a waiver of any of 
the rights or remedies of the Council in relation to the terms of this Agreement. 

 Severability 

If a court, arbitrator, tribunal or other competent authority determines that a word, 
phrase, sentence, paragraph or clause of this Agreement is unenforceable, illegal or 
void then it must be severed and the other provisions of this Agreement will remain 
operative. 

 No fettering of the Council’s powers 

It is acknowledged and agreed that this Agreement does not fetter or restrict the 
power or discretion of Council to make any decision or impose any requirements or 
conditions in connection with the granting of any planning approval or certification 
of any plans of subdivision applicable to the Subject Land or relating to any use or 
development of the Subject Land. 

 COMMENCEMENT OF AGREEMENT 

Unless otherwise provided in this Agreement, this Agreement commences from the date of 
this Agreement.   

 ENDING OF AGREEMENT 

This Agreement may be ended by agreement between Council and the Owner.  

This Agreement may be ended wholly or in part or as to any part of the land by the 
Responsible Authority with the approval of the Minister or by agreement between the 
Responsible Authority and all persons who are bound by the agreement.  
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SIGNED, SEALED AND DELIVERED as an agreement under Division 2 of Part 9 of the Act and as a 
Deed between the Parties. 
 
 
The Common Seal of the East Gippsland Shire Council 
was hereunto affixed on the  . . . . .  day 
of  . . . . . . . . . . .  , in the presence of: 

 

 
 

.………………………………………………………………..  Chief Executive 

 

 

…………………………………………………………………  Witness 
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ATTACHMENT 4 – Frequently Asked Questions  

 



 

 

Frequently Asked Questions  

1. What is a section 173 agreement? 

A section 173 agreement is a legal agreement between Council and an owner of land entered 
into under section 173 of the Planning and Environment Act 1987 (PE Act).  It may impose 
conditions or restrictions on the use or development of land and will bind future owners and 
occupiers of the land. 

2. How do I know if a section 173 agreement burdens my land? 

If your land is burdened by a section 173 agreement, it will be recorded on the certificate of 
title to your land.   

3. What do the section 173 agreements require of landowners? 

The section 173 agreements affecting the residential estates in Kings Cove, Metung and 
Riviera Harbours, Paynesville impose various obligations on landowners.  In particular, the 
agreements require landowners to comply with a set of design guidelines (Design Guidelines).   

The Design Guidelines then require that an owner obtains the approval of an architectural 
review committee (ARC) or an architectural review panel (ARP) before any development takes 
place or an existing development is altered.  

The ARC and the ARP were funded and controlled by the original owners of the land, being 
Kings Cove Metung Pty Ltd and Riviera Properties Projects Limited.   

In 2017, both companies were wound up and deregistered.  

4. How does the winding up of the original owners affect the operation of the section 173 
agreements? 

The winding up of the original owners means that houses cannot be built on vacant lots and 
existing buildings cannot be extended without breaching the agreements.  This is because the 
required approvals from the ARC and the ARP cannot be obtained under the Design 
Guidelines. 

5. Why has Council decided to take action? 

Council has decided to take action because it is a party to the agreements and this is a 
significant issue facing a large number of landowners.  

6. Why is Council proposing to amend some agreements and end other agreements? 

Council is proposing to end agreements where a property is subject to more than one 
agreement imposing the same (or very similar) obligations.  This will remove duplicate 
agreement(s) from these titles.  One agreement will remain on the title, which is proposed to 
be amended. 

Council is proposing to amend agreements to delete the obligation to comply with the Design 
Guidelines so the approval of the ARC or the ARP will be no longer required.  The amendments 
also seek to incorporate certain aspects of the Design Guidelines into agreements.   

7. Is Council proposing any changes to the restrictive covenants? 

No.  Owners should seek their own advice if they have concerns about a restrictive covenant.  
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8. How long will the process for amending and ending the section 173 agreements take? 

This will depend on various factors, including whether any objections are received and 
whether any applications for review are lodged with the Victorian Civil and Administrative 
Tribunal (VCAT). 

If there are no objections to a proposal, the process will likely be finalised in early 2021.  If 
there is community opposition to a proposal and an application is lodged with VCAT, the 
process in relation to that agreement will likely take an additional 9 to 12 months.   

9. What happens to any planning applications lodged with Council before the section 173 
agreements are amended or ended? 

Council will continue to consider all planning applications in accordance with the East 
Gippsland Planning Scheme and the PE Act.  It must consider any agreement recorded on the 
certificate of title to the land.  The relevance of an agreement to a permit application will vary 
from case to case.   

Officers will continue to work with landowners in response to their individual applications and 
circumstances. 

10. Who is responsible for the costs of amending and ending the section 173 agreements? 

Council will be responsible for the costs of amending and ending the section 173 agreements.  
This includes the fees associated with lodging the various documents at the Land Registry. 

11. Why have I received multiple letters relating to different section 173 agreements? 

You will have received multiple letters if your land is burdened by more than one section 173 
agreement that is proposed to be amended/ended.   

You should read each letter carefully as each letter relates to a different agreement.  If you 
wish to object to a proposal affecting your land, you will need to clearly identify the specific 
application to which you object.   

12. Why are only some aspects of the Design Guidelines incorporated into the amended section 
173 agreements? 

Council did not include every aspect of the Design Guidelines in the amended agreements to 
avoid them becoming unnecessarily complex.  Further, some aspects of the Design Guidelines 
were too ambiguous and subjective for Council and landowners to reasonably determine 
compliance. 

13. Why is the ending clause proposed to be amended in some section 173 agreements? 

Council proposes to amend some of the ending clauses to remove obsolete requirements that 
require the consent of the Minister for Planning.  
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Contact:  Nicole Reynolds 
Telephone No: (03) 5153 9500 
Email:  feedback@egipps.vic.gov.au 
Ref:   6/2020/AGR 

11 December 2020 

 
 
 
 
 
 
 
 
To The Addressee 

Notice under section 178C(2) of the Planning and Environment Act 1987 
Proposal to amend and end in part section 173 agreement AC129582R 
Kings Cove, Metung 

Section 173 agreement AC129582R (Agreement) is recorded on the title to your land.   
 
This letter, together with the prescribed form at Attachment 1, provides notice under section 
178C(2) of the Planning and Environment Act 1987 (Act) of a proposal by East Gippsland Shire 
Council (Council) to amend and end in part the Agreement in accordance with section 178A(5) of 
the Act.  

Background 

1. During the mid-2000s, Kings Cove Metung Pty Ltd (formerly Storth Ryes Pty Ltd) (KCM) 
commenced developing land in Metung for an integrated golf course and residential 
development known as Kings Cove, Metung.  

2. The subdivision of the land occurred in stages.  As part of each stage of the subdivision, 
KCM entered into a section 173 agreement with Council.  

3. Council and KCM entered into the Agreement, which was recorded on title in dealing 
number AC129582R on 13 June 2003.  A copy of the Agreement is included at Attachment 
2. 

4. The Agreement requires each lot to be developed and used for the purpose of a single 
dwelling and associated outbuildings in accordance with the ‘Kings Cove – Metung – 
Guidelines for Construction, Siting of, External Alterations and Additions to Buildings and 
Structures on Kings Cove Stages 2 to 9, Low Residential Zone’ (Guidelines).  

5. Under the Guidelines: 

a. KCM is entitled to appoint an Architectural Review Committee (ARC); and 

b. the ARC must approve the plans and specifications of a building before it is 
constructed on a lot.  

6. KCM was formally wound up and deregistered on 18 April 2017.   

Corporate Centre 

273 Main Street (PO Box 1618) 

Bairnsdale Victoria 3875 

Telephone: (03) 5153 9500 

National Relay Service: 133 677 

Residents’ Info Line: 1300 555 886 

Facsimile: (03) 5153 9576 

Email: feedback@egipps.vic.gov.au 

ABN 81 957 967 765 

mailto:feedback@egipps.vic.gov.au
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7. As KCM no longer exists, it is not possible to obtain approval from the ARC under the 
Guidelines.  Therefore, a landowner wishing to develop their lot, whether for a new dwelling 
or to extend or alter an existing dwelling, will be in breach of the Agreement if the approval 
of the ARP is not obtained before development is commenced. 

Proposal under section 178A(5) of the Act 

The Agreement is currently recorded on all those certificates of title listed in Tables A and B to this 
letter.  It is proposed to: 

1. amend the Agreement burdening the properties listed in Table A; and 

2. end the Agreement burdening the properties listed in Table B.  

Proposed amendment – Table A 
The Agreement burdening the properties listed in Table A is proposed to be amended.  The 
proposed amendments to the Agreement are shown as tracked-changes in the document at 
Attachment 3.  

What is the purpose of the proposed amendment? 

The purpose of the proposed amendment is to: 

1. enable landowners to develop their lots without the approval of the ARC, and therefore, 
without breaching the Agreement; and 

2. provide a practical way to give ongoing effect of the Guidelines even though the approval 
of the ARC will no longer be required.   

What is the proposed amendment? 

The proposed amendment involves: 

1. removing the obligation on landowners to use and develop their lots in accordance with the 
Guidelines; and 

2. including certain obligations from the Guidelines in the Agreement.   

Proposed ending – Table B 
The Agreement burdening the properties listed in Table B is proposed to be ended as to those 
properties.  Once it has been ended, the Agreement will be removed from title.  

Why is the Agreement no longer required in respect of these properties? 

The properties in Table B are currently subject to more than one section 173 agreement that 
imposes the same (or very similar) set of obligations.  In order to ensure clarity and reduce 
duplication, the Agreement is proposed to be ended in respect of these properties.  By way of 
separate applications, the other agreements will be either amended or ended.    
 
As a result, one of the other agreements (in its proposed amended form) will remain recorded on 
the title to these properties to ensure the ongoing effect of relevant obligations.   

Your rights 

You may look at the proposal and any documents that support the proposal on the website of the 
responsible authority www.eastgippsland.vic.gov.au/PlanningApps  
 

http://www.eastgippsland.vic.gov.au/PlanningApps
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Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Act, may object to, or make any other submission in relation to, 
the proposal. 
 
The responsible authority will not make a decision on the proposal under section 178E of the Act 
before 18 January 2021. 
 
If the responsible authority decides to amend or end the agreement, or refuses to amend or end 
the agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 
 
In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 
 
If the responsible authority proposes to amend or end the agreement in a manner that is 
substantively different from the proposal, the responsible authority will give notice of the new 
proposal to all parties to the agreement and any other persons to whom the responsible authority 
considers the decision to amend or end the agreement may cause material detriment. 
 
If you have any questions, please contact me. 

Yours sincerely  

 
NICOLE REYNOLDS 
Acting Manager Planning 
 

Attachments 

▪ Attachment 1 – Prescribed Form 

▪ Attachment 2 – Agreement AC129582R 

▪ Attachment 3 – Proposed amended Agreement  

▪ Attachment 4 – Frequently Asked Questions  
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TABLE A – The Agreement is proposed to be amended in respect of these properties  

No.  Volume and Folio Address 

1.  10738/428 47 Kings Cove Boulevard, Metung 

2.  10738/429 55 Kings Cove Boulevard, Metung 

3.  10738/430 61 Kings Cove Boulevard, Metung 

4.  10738/431 65 Kings Cove Boulevard, Metung 

5.  10738/432 69 Kings Cove Boulevard, Metung 

6.  10738/433 73 Kings Cove Boulevard, Metung 

7.  10738/434 79 Kings Cove Boulevard, Metung 

8.  10738/435 85 Kings Cove Boulevard, Metung 

9.  10738/436 86 Kings Cove Boulevard, Metung 

10.  10738/437 82 Kings Cove Boulevard, Metung 

11.  10738/438 76 Kings Cove Boulevard, Metung 

12.  10738/439 72 Kings Cove Boulevard, Metung 

13.  10738/440 66 Kings Cove Boulevard, Metung 

14.  10738/441 60 Kings Cove Boulevard, Metung 

15.  10738/442 54 Kings Cove Boulevard, Metung 

16.  10738/443 50 Kings Cove Boulevard, Metung 

17.  10738/444 Road R1 PS448625J 
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ATTACHMENT 1 – Prescribed Form (Form 18) 



FORM 18 

Section 178C 

NOTICE OF PROPOSAL TO AMEND AN AGREEMENT 

 

RESPONSIBLE AUTHORITY:  

East Gippsland Shire Council  

 

DESCRIPTION OF THE LAND AFFECTED BY THE AGREEMENT: 

Volume 10738 Folios 428-444 (inclusive) 

 

DESCRIPTION OF THE PROPOSAL: 

To amend the section 173 agreement recorded on title in dealing number AC129582R on 13 June 2003 

 

APPLICATION REFERENCE NUMBER: 

6/2020/AGR 

 

WHO INITIATED THE PROPOSAL? 

The proposal was initiated by the responsible authority under section 178A(5) of the Planning and 
Environment Act 1987. 

You may look at the proposal and any documents that support the proposal at the website of the 
responsible authority, www.eastgippsland.vic.gov.au/PlanningApps  

This can be done anytime and is free of charge. 

Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Planning and Environment Act 1987, may object to, or make any 
other submission in relation to, the proposal. 

The responsible authority will not make a decision on the proposal under section 178E of the Planning 
and Environment Act 1987 before 18 January 2021 

If the responsible authority decides to amend or end the agreement, or refuses to amend or end the 
agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 

In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 

If the responsible authority proposes to amend or end the agreement in a manner that is substantively 
different from the proposal, the responsible authority will give notice of the new proposal to all parties 
to the agreement and any other persons to whom the responsible authority considers the decision to 
amend or end the agreement may cause material detriment. 

http://www.eastgippsland.vic.gov.au/PlanningApps
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ATTACHMENT 2 – Agreement AC129582R 



Imaged Document Cover Sheet

The document following this cover sheet is an imaged document supplied by LANDATA®, 
Victorian Land Registry Services.

Document Type Instrument

Document Identification AC129582R

Number of Pages

(excluding this cover sheet)

36

Document Assembled 06/02/2020 12:08

Copyright and disclaimer notice:
© State of Victoria. This publication is copyright. No part may be reproduced by any process except
in accordance with the provisions of the Copyright Act 1968 (Cth) and for the purposes of Section 32
of the Sale of Land Act 1962 or pursuant to a written agreement. The information is only valid at the
time and in the form obtained from the LANDATA® System. None of the State of Victoria,
LANDATA®, Victorian Land Registry Services Pty. Ltd. ABN 86 627 986 396 as trustee for the
Victorian Land Registry Services Trust ABN 83 206 746 897 accept responsibility for any
subsequent release, publication or reproduction of the information.

The document is invalid if this cover sheet is removed or altered.











































































 Website: www.eastgippsland.vic.gov.au     Twitter: @egsc    Email: feedback@egipps.vic.gov.au 

ATTACHMENT 3 – Proposed amended Agreement  

  



 

Planology Pty Ltd        PO Box 394 
ACN 616 641 199        Ivanhoe  VIC  3079 

T: 0430 453 372 

 
 

EAST GIPPSLAND SHIRE COUNCIL 
 

Council  
AND 

 
 

STORTH RYES PTY LTD (ACN 006 383 179) 
the Owner 

 
 
 
 
 

Agreement under Section 173 of the Planning and 
Environment Act 1987 

 
Subject Land  15 Hardys Road, METUNG  VIC  3904 
   PLAN OF SUBDIVISION 448625J (Stage Three) 
 

 
 
 

  
 



 

Planology Pty Ltd        PO Box 394 
ACN 616 641 199        Ivanhoe  VIC  3079 

T: 0430 453 372 

PLANNING AND ENVIRONMENT ACT 1987  
SECTION 173 AGREEMENT 

 
THIS AGREEMENT is made the  day of    

BETWEEN:- 

EAST GIPPSLAND SHIRE COUNCIL, 
(“Council”) 

and 
 
STORTH RYES PTY TLD (ACN 006 383 179)  

(“the Owner”) 
 
 

INTRODUCTION 

A. The Council is the Responsible Authority for the Planning Scheme under the Act.  

B. The Owner is the registered proprietor of the Subject Land. 

C. It is a condition of planning permit number 01/00299/DS (Amended) (“the Planning Permit”) 
that the Owner enter into this Agreement to develop and use the land in accordance with the 
Endorsed Plans and conditions of the Planning Permit.  A copy of the Planning Permit is 
attached to this Agreement and marked “A”.  

D. On 30 September 2002, Council and Storth Ryes Pty Ltd (“the Former Owner”) entered into 
this Agreement in accordance with the Planning Permit.  The Agreement was recorded on the 
certificate of title to the Subject Land in dealing number AC129582R on 13 June 2003.   

E. Under clause 3.2 of the Agreement, the Subject Land is required to be used and developed in 
accordance with the “Kings Cove – Metung – Guidelines for Construction, Siting of, External 
Alterations and Additions to Buildings and Structures on Kings Cove Stages 2 to 9, Low 
Density Residential Zone” dated December 2001 (“the Guidelines”).   

F. Under the Guidelines, the Former Owner is entitled to appoint an Architectural Review 
Committee (ARC).  The consent of the ARC must be obtained before the Subject Land is 
developed.    

G. Since the Agreement was entered into, the Former Owner has been formally wound up and 
deregistered.  It is no longer possible to obtain the consent of the ARC under the Guidelines.   

H. The Council has decided to amend the Agreement under section 178E of the Act in order to 
remove the Owner’s obligation to use and develop the Subject Land in accordance with the 
Guidelines and to include certain obligations under the Guidelines in the Agreement.    
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D.I. The Parties enter into this Agreement: 

(a) to give effect to the requirements of the Planning Permit; and 

(b) to achieve and advance the objectives of planning in Victoria and the objectives of 
the Planning Scheme in respect of the Subject Land; 

(c) to remove the Owner’s obligation to use and develop the Subject Land in 
accordance with the Guidelines; and 

(d) to include certain obligations under the Guidelines in the Agreement.    

 

IT IS AGREED: 

 DEFINITIONS 

In this Agreement the words and expressions set out in this clause have the following 
meanings unless the context admits otherwise: 

 “the Act” means the Planning and Environment Act 1987. 

 “this Agreement” means this agreement and any agreement executed by the parties 
expressed to be supplemental to this Agreement. 

 “Building Envelope” means a building envelope shown on the Endorsed Plan. 

 “the Endorsed Plan” means the plan, endorsed with the stamp of the Council that 
forms part of the Planning Permit.  A copy of the plan, as at the date of this 
Agreement, is attached to this Agreement and marked with the letter “B”. 

 “Lot” means a lot on the Endorsed Plan. 

 “Owner” means the person or persons registered or entitled from time to time to 
be registered by the Registrar of Titles as proprietor or proprietors of an estate in 
fee simple of the Subject Land or any part of it and includes a Mortgagee-in-
possession. 

 “Planning Permit” means the Planning Permit referred to in recital C of this 
Agreement.  

 “Planning Scheme” means the East Gippsland Planning Scheme and any other 
planning scheme which applies to the Subject Land.  

 “Soil and Water Management Plan” means the “Kings Cove – Stage 3 & 4 Soil and 
Water Management Plan – Specifications for Construction of Dwellings” dated June 
2002, as amended from time to time.  A copy of the Soil and Water Management 
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Plan is available for inspection at Council offices during normal business hours upon 
giving Council reasonable notice.      

 “Solid Fence” means a fence that is less than 50% transparent.       

 “Subject Land” means the land situated at 15 Hardys Road, Metung being Lot B on 
Plan of Subdivision No. 448622Q and being part of the land described in Certificate 
of Title Volume 10569 Folio 313 and any reference to the Subject Land in this 
Agreement includes a reference to any lot created by the subdivision of the Subject 
Land or any part of it. 

 “Mortgagee” means the person or persons registered or entitled from time to time 
to be registered by the Registrar or Titles as Mortgagee of the Subject Land or any 
part of it.  

 INTERPRETATION 

In this Agreement unless the context admits otherwise: 

 The singular includes the plural and vice versa. 

 A reference to a gender includes a reference to each other gender. 

 A reference to a person includes a reference to a firm, corporation or other 
corporate body and that person's successors in law. 

 If a party consists of more than one person this Agreement binds them jointly and 
each of them severally. 

 A reference to an Act, Regulation or the Planning Scheme includes any Acts, 
Regulations or amendments amending, consolidating or replacing the Act, 
Regulation or Planning Scheme. 

 The introductory clauses to this Agreement  are and will be deemed to form part of 
this Agreement. 

 The Owner's obligations under this Agreement, will take effect as separate and 
several covenants which are annexed to and run at law and equity with the Subject 
Land PROVIDED THAT if the Subject Land is subdivided, the Agreement must be 
read and applied so that each subsequent owner of a lot is only responsible for 
those covenants and obligations which relate to that owner’s lot. 
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 SPECIFIC OBLIGATIONS OF THE OWNER 

 Development in accordance with the Planning Permit 

the Subject Land shall only be developed in accordance with the Endorsed Plans 
and conditions of the Planning Permit or any subsequent amendment to the permit 
approved by Council. 

 [Clause 3.2 deleted] 

 Obligations from the Guidelines 

the Owner covenants and agrees that, unless with the prior written consent of 
Council: 

 the Owner must not construct, or permit to be constructed, a building 
outside the Building Envelope on the Subject Land; 

 the Owner must develop the Subject Land in accordance with the Soil 
and Water Management Plan; 

 no more than one dwelling may be developed on a Lot;  

 any dwelling erected on the Subject Land must have a floor area of not 
less than 170 square metres within the outer walls thereof calculated by 
excluding the area of any carport, garage, terrace, pergola or verandah 
and must be built only of new materials; 

 all outbuildings visible from the street, reserve, adjoining allotments or 
the lake must be designed, constructed and maintained to be similar to 
the main building on that lot;  

 if a Lot is developed with a dwelling, fully enclosed and covered parking 
must be provided for not less than two motor vehicles;  

 any areas used for the purpose of drying or airing clothes, storage tanks 
or refuse storage must not be visible from the street, reserves, adjoining 
allotments or the lake;   

 vehicle driveways and other paved areas visible to the public must be 
constructed of clay brick, masonry pavers, crushed stone, stone sheeted 
bitumen, hot mix, patterned and coloured concrete, exposed aggregate 
concrete or formed quality gravel surface;  

 the Owner must not erect, or permit to be erected, a fence on any 
boundary of a Lot adjoining a road reserve; and   

 the Owner must not erect, or permit to be erected, a Solid Fence within 
15 metres of the front or rear boundaries of a Lot or within 5 metres of a 
side boundary of a Lot.   
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 Council’s Costs to be Paid 

This Agreement will be prepared at the Owner’s cost and to the satisfaction of the 
responsible authority, and must be registered on title in accordance with Section 
181 of the Planning and Environment Act 1987. 

The Owner must pay to the Council, the Council's reasonable costs and expenses 
(including legal expenses) of an incidental to the preparation, drafting, finalisation, 
engrossment, execution, registration and enforcement of this Agreement wand 
until those costs are paid they will remain a debt of the Owner to the Council.  

 FURTHER OBLIGATIONS OF THE OWNER  

The Owner further covenants and agrees that: 

 Notice and Registration 

the Owner will bring this Agreement to the attention of all prospective purchasers, 
mortgagees, transferees and assigns; 

 Further actions 

 the Owner will do all things necessary, including signing any further 
agreements, undertakings, covenants and consents, approvals or other 
documents necessary for the purpose of ensuring that the Owner carries 
out the Owner’s covenants under this Agreement and to enable the 
Owner to enforce the performance by the Owner of such covenants and 
undertakings; 

 the Owner will consent to the Council making application to the 
Registrar of Titles to make a recording of this Agreement in the Register 
on the Certificate of Title of the Subject Land in accordance with Section 
181 of the Act and do all things necessary to enable Council to do so 
including signing any further agreement, acknowledgment or document 
or procuring the consent to this Agreement of any mortgagee or 
caveator to enable the recording to be made in the Register under that 
Section. 

 Exemption 

The Owner will exempt the Council, its employees, contractors and agents from and 
against all costs, expenses, losses or damages whatsoever which they or any of 
them may sustain incur or suffer, or be or become liable for or in respect of any 
suit, action, proceeding, judgment or claim brought by any person whatsoever 
arising from or referable to this Agreement or any non-compliance thereof. 

 AGREEMENT UNDER SECTION 173 OF THE ACT 

The Council and the Owner agree that without limiting or restricting their respective powers 
to enter into this Agreement and, insofar as it can be so treated, this Agreement is made 
pursuant to Section 173 of the Act.  
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 OWNER’S WARRANTIES 

Without limiting the operation or effect which this Agreement has, the Owner warrants that 
apart from the Owner and any other person who has consented in writing to this Agreement, 
no other person has any interest, either legal or equitable, in the Subject Land which may be 
affected by this Agreement. 

 SUCCESSORS IN TITLE 

Without limiting the operation or effect that this Agreement has, the Owner must ensure 
that, until such time as a memorandum of this Agreement is registered on the title to the 
Subject Land, successors in title shall be required to: 

 give effect to and do all acts and sign all documents which will require those 
successors to give effect to this Agreement; and 

 execute a deed agreeing to be bound by the terms of this Agreement.  

 GENERAL MATTERS 

 Notices 

A notice or other communication required or permitted to be served by a party on 
another party must be in writing and may be served: 

 by delivering it personally to that party; 

 by sending it by prepaid post addressed to that party at the address set 
out in this Agreement or subsequently notified to each party from time 
to time;  

 by sending it by facsimile provided that a communication sent by 
facsimile shall be confirmed immediately in writing by the sending party 
hand delivery or prepaid post. 

 Service of Notice 

A notice or other communication is deemed served: 

 if delivered, on the next following business day; 

 if posted, on the expiration of two business days after the date of 
posting; or 

 if sent by facsimile, on the next following business day unless the 
receiving party has requested retransmission before the end of that 
business day.  
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 No Waiver 

Any time or other indulgence granted by the Council to the Owner or any variation 
of the terms and conditions of this Agreement or any judgment or order obtained 
by the Council against the Owner will not in any way amount to a waiver of any of 
the rights or remedies of the Council in relation to the terms of this Agreement. 

 Severability 

If a court, arbitrator, tribunal or other competent authority determines that a word, 
phrase, sentence, paragraph or clause of this Agreement is unenforceable, illegal or 
void then it must be severed and the other provisions of this Agreement will remain 
operative. 

 No fettering of the Council’s powers 

It is acknowledged and agreed that this Agreement does not fetter or restrict the 
power or discretion of Council to make any decision or impose any requirements or 
conditions in connection with the granting of any planning approval or certification 
of any plans of subdivision applicable to the Subject Land or relating to any use or 
development of the Subject Land. 

 COMMENCEMENT OF AGREEMENT 

Unless otherwise provided in this Agreement, this Agreement commences from the date of 
this Agreement.   

 ENDING OF AGREEMENT 

This Agreement may be ended by agreement between Council and the Owner.  

This Agreement may be ended wholly or in part or as to any part of the land by the 
Responsible Authority with the approval of the Minister or by agreement between the 
Responsible Authority and all persons who are bound by the agreement.  
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SIGNED, SEALED AND DELIVERED as an agreement under Division 2 of Part 9 of the Act and as a 
Deed between the Parties. 
 
 
The Common Seal of the East Gippsland Shire Council 
was hereunto affixed on the  . . . . .  day 
of  . . . . . . . . . . .  , in the presence of: 

 

 
 

.………………………………………………………………..  Chief Executive 

 

 

…………………………………………………………………  Witness 
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ATTACHMENT 4 – Frequently Asked Questions  

 



 

 

Frequently Asked Questions  

1. What is a section 173 agreement? 

A section 173 agreement is a legal agreement between Council and an owner of land entered 
into under section 173 of the Planning and Environment Act 1987 (PE Act).  It may impose 
conditions or restrictions on the use or development of land and will bind future owners and 
occupiers of the land. 

2. How do I know if a section 173 agreement burdens my land? 

If your land is burdened by a section 173 agreement, it will be recorded on the certificate of 
title to your land.   

3. What do the section 173 agreements require of landowners? 

The section 173 agreements affecting the residential estates in Kings Cove, Metung and 
Riviera Harbours, Paynesville impose various obligations on landowners.  In particular, the 
agreements require landowners to comply with a set of design guidelines (Design Guidelines).   

The Design Guidelines then require that an owner obtains the approval of an architectural 
review committee (ARC) or an architectural review panel (ARP) before any development takes 
place or an existing development is altered.  

The ARC and the ARP were funded and controlled by the original owners of the land, being 
Kings Cove Metung Pty Ltd and Riviera Properties Projects Limited.   

In 2017, both companies were wound up and deregistered.  

4. How does the winding up of the original owners affect the operation of the section 173 
agreements? 

The winding up of the original owners means that houses cannot be built on vacant lots and 
existing buildings cannot be extended without breaching the agreements.  This is because the 
required approvals from the ARC and the ARP cannot be obtained under the Design 
Guidelines. 

5. Why has Council decided to take action? 

Council has decided to take action because it is a party to the agreements and this is a 
significant issue facing a large number of landowners.  

6. Why is Council proposing to amend some agreements and end other agreements? 

Council is proposing to end agreements where a property is subject to more than one 
agreement imposing the same (or very similar) obligations.  This will remove duplicate 
agreement(s) from these titles.  One agreement will remain on the title, which is proposed to 
be amended. 

Council is proposing to amend agreements to delete the obligation to comply with the Design 
Guidelines so the approval of the ARC or the ARP will be no longer required.  The amendments 
also seek to incorporate certain aspects of the Design Guidelines into agreements.   

7. Is Council proposing any changes to the restrictive covenants? 

No.  Owners should seek their own advice if they have concerns about a restrictive covenant.  
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8. How long will the process for amending and ending the section 173 agreements take? 

This will depend on various factors, including whether any objections are received and 
whether any applications for review are lodged with the Victorian Civil and Administrative 
Tribunal (VCAT). 

If there are no objections to a proposal, the process will likely be finalised in early 2021.  If 
there is community opposition to a proposal and an application is lodged with VCAT, the 
process in relation to that agreement will likely take an additional 9 to 12 months.   

9. What happens to any planning applications lodged with Council before the section 173 
agreements are amended or ended? 

Council will continue to consider all planning applications in accordance with the East 
Gippsland Planning Scheme and the PE Act.  It must consider any agreement recorded on the 
certificate of title to the land.  The relevance of an agreement to a permit application will vary 
from case to case.   

Officers will continue to work with landowners in response to their individual applications and 
circumstances. 

10. Who is responsible for the costs of amending and ending the section 173 agreements? 

Council will be responsible for the costs of amending and ending the section 173 agreements.  
This includes the fees associated with lodging the various documents at the Land Registry. 

11. Why have I received multiple letters relating to different section 173 agreements? 

You will have received multiple letters if your land is burdened by more than one section 173 
agreement that is proposed to be amended/ended.   

You should read each letter carefully as each letter relates to a different agreement.  If you 
wish to object to a proposal affecting your land, you will need to clearly identify the specific 
application to which you object.   

12. Why are only some aspects of the Design Guidelines incorporated into the amended section 
173 agreements? 

Council did not include every aspect of the Design Guidelines in the amended agreements to 
avoid them becoming unnecessarily complex.  Further, some aspects of the Design Guidelines 
were too ambiguous and subjective for Council and landowners to reasonably determine 
compliance. 

13. Why is the ending clause proposed to be amended in some section 173 agreements? 

Council proposes to amend some of the ending clauses to remove obsolete requirements that 
require the consent of the Minister for Planning.  
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Contact:  Nicole Reynolds 
Telephone No: (03) 5153 9500 
Email:  feedback@egipps.vic.gov.au 
Ref:  7/2020/AGR 

11 December 2020 

 
 
 
 
 
 
 
 
To The Addressee 

Notice under section 178C(2) of the Planning and Environment Act 1987 
Proposal to amend and end in part section 173 agreement AC166290V 
Kings Cove, Metung 

Section 173 agreement AC166290V (Agreement) is recorded on the title to your land.   
 
This letter, together with the prescribed form at Attachment 1, provides notice under section 
178C(2) of the Planning and Environment Act 1987 (Act) of a proposal by East Gippsland Shire 
Council (Council) to amend and end in part the Agreement in accordance with section 178A(5) of 
the Act.  

Background 

1. During the mid-2000s, Kings Cove Metung Pty Ltd (formerly Storth Ryes Pty Ltd) (KCM) 
commenced developing land in Metung for an integrated golf course and residential 
development known as Kings Cove, Metung.  

2. The subdivision of the land occurred in stages.  As part of each stage of the subdivision, 
KCM entered into a section 173 agreement with Council.  

3. Council and KCM entered into the Agreement, which was recorded on title in dealing 
number AC166290V on 30 June 2003.  A copy of the Agreement is included at Attachment 
2. 

4. The Agreement requires each lot to be developed and used for the purpose of a single 
dwelling and associated outbuildings in accordance with the ‘Kings Cove – Metung – 
Guidelines for Construction, Siting of, External Alterations and Additions to Buildings and 
Structures on Kings Cove Stages 2 to 9, Low Residential Zone’ (Guidelines).  

5. Under the Guidelines: 

a. KCM is entitled to appoint an Architectural Review Committee (ARC); and 

b. the ARC must approve the plans and specifications of a building before it is 
constructed on a lot.  

6. KCM was formally wound up and deregistered on 18 April 2017.   

Corporate Centre 

273 Main Street (PO Box 1618) 

Bairnsdale Victoria 3875 

Telephone: (03) 5153 9500 

National Relay Service: 133 677 

Residents’ Info Line: 1300 555 886 

Facsimile: (03) 5153 9576 

Email: feedback@egipps.vic.gov.au 

ABN 81 957 967 765 
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7. As KCM no longer exists, it is not possible to obtain approval from the ARC under the 
Guidelines.  Therefore, a landowner wishing to develop their lot, whether for a new dwelling 
or to extend or alter an existing dwelling, will be in breach of the Agreement if the approval 
of the ARP is not obtained before development is commenced. 

Proposal under section 178A(5) of the Act 

The Agreement is currently recorded on all those certificates of title listed in Tables A and B to this 
letter.  It is proposed to: 

1. amend the Agreement burdening the properties listed in Table A; and 

2. end the Agreement burdening the properties listed in Table B.  

Proposed amendment – Table A 
The Agreement burdening the properties listed in Table A is proposed to be amended.  The 
proposed amendments to the Agreement are shown as tracked-changes in the document at 
Attachment 3.  

What is the purpose of the proposed amendment? 

The purpose of the proposed amendment is to: 

1. enable landowners to develop their lots without the approval of the ARC, and therefore, 
without breaching the Agreement; and 

2. provide a practical way to give ongoing effect of the Guidelines even though the approval 
of the ARC will no longer be required.   

What is the proposed amendment? 

The proposed amendment involves: 

1. removing the obligation on landowners to use and develop their lots in accordance with the 
Guidelines; and 

2. including certain obligations from the Guidelines in the Agreement.   

Proposed ending – Table B 
The Agreement burdening the properties listed in Table B is proposed to be ended as to those 
properties.  Once it has been ended, the Agreement will be removed from title.  

Why is the Agreement no longer required in respect of these properties? 

The properties in Table B are currently subject to more than one section 173 agreement that 
imposes the same (or very similar) set of obligations.  In order to ensure clarity and reduce 
duplication, the Agreement is proposed to be ended in respect of these properties.  By way of 
separate applications, the other agreements will be either amended or ended.    
 
As a result, one of the other agreements (in its proposed amended form) will remain recorded on 
the title to these properties to ensure the ongoing effect of relevant obligations.   

Your rights 

You may look at the proposal and any documents that support the proposal on the website of the 
responsible authority www.eastgippsland.vic.gov.au/PlanningApps.  
 

http://www.eastgippsland.vic.gov.au/PlanningApps
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Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Act, may object to, or make any other submission in relation to, 
the proposal. 
 
The responsible authority will not make a decision on the proposal under section 178E of the Act 
before 18 January 2021. 
 
If the responsible authority decides to amend or end the agreement, or refuses to amend or end 
the agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 
 
In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 
 
If the responsible authority proposes to amend or end the agreement in a manner that is 
substantively different from the proposal, the responsible authority will give notice of the new 
proposal to all parties to the agreement and any other persons to whom the responsible authority 
considers the decision to amend or end the agreement may cause material detriment. 
 
If you have any questions, please contact me. 

Yours sincerely  

 
NICOLE REYNOLDS 
Acting Manager Planning 
 

Attachments 

▪ Attachment 1 – Prescribed Form 

▪ Attachment 2 – Agreement AC166290V 

▪ Attachment 3 – Proposed amended Agreement  

▪ Attachment 4 – Frequently Asked Questions  
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TABLE A – The Agreement is proposed to be amended in respect of these properties  

No.  Volume and Folio Address 

1.  10743/411 91 Kings Cove Boulevard, Metung 

2.  10743/412 97 Kings Cove Boulevard, Metung 

3.  10743/413 103 Kings Cove Boulevard, Metung 

4.  10743/414 109 Kings Cove Boulevard, Metung 

5.  10743/415 115 Kings Cove Boulevard, Metung 

6.  10743/416 94 Kings Cove Boulevard, Metung 

7.  10743/419 100 Kings Cove Boulevard, Metung 

8.  10743/420 90A Kings Cove Boulevard, Metung - Reserve 1 

9.  10743/421 Road R1 PS509097V 

10.  11857/291 1 Besley Close, Metung 

11.  11857/292 5 Besley Close, Metung 

12.  11857/293 9 Besley Close, Metung 

13.  11857/294 11 Besley Close, Metung 

14.  11857/295 36 Besley Close, Metung 

15.  11857/296 34 Besley Close, Metung 

16.  11857/297 32 Besley Close, Metung 

17.  11857/298 30 Besley Close, Metung 

18.  11857/299 26 Besley Close, Metung 

19.  11857/300 22 Besley Close, Metung 

20.  11857/301 18 Besley Close, Metung 

21.  11857/302 14 Besley Close, Metung 

22.  11857/303 10 Besley Close, Metung 

23.  11857/304 6 Besley Close, Metung 

24.  11857/305 2 Besley Close, Metung 

25.  11857/306 3 Kempton Grove, Metung 

26.  11857/307 2 Kempton Grove, Metung 

27.  11857/308 5 Kempton Grove, Metung 

28.  11857/312 1A Kempton Grove, Metung (Reserve 3) 
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TABLE B – The Agreement is proposed to be ended in respect of these properties  

No.  Volume and Folio Address 

1.  10941/484 11 Storth Ryes Avenue, Metung 

2.  10941/485 17 Storth Ryes Avenue, Metung 

3.  10941/486 19 Storth Ryes Avenue, Metung 

4.  10941/487 23 Storth Ryes Avenue, Metung 

5.  10941/488 27 Storth Ryes Avenue, Metung 

6.  10941/489 31 Storth Ryes Avenue, Metung 

7.  10941/490 1 The Billabong, Metung 

8.  10941/491 2 The Billabong, Metung 

9.  10941/492 8 The Billabong, Metung 

10.  10941/493 14 The Billabong, Metung 

11.  10941/494 17 The Billabong, Metung 

12.  10941/495 15 The Billabong, Metung 

13.  10941/496 9 The Billabong, Metung 

14.  10838/720 17 The Fields, Metung 

15.  10838/721 19 The Fields, Metung 

16.  10838/722 21 The Fields, Metung 

17.  10838/724 31 The Fields, Metung 

18.  10838/725 35 The Fields, Metung 

19.  10838/726 32 The Fields, Metung 

20.  10838/727 24 The Fields, Metung 

21.  10838/728 18 The Fields, Metung 

22.  10838/729 14 The Fields, Metung 

23.  10838/731 Road R1 on PS517828L 

24.  10838/732 Reserve 1 on PS517828L 

25.  10838/733 Reserve 2 on PS517828L (16A The Fields, Metung) 

26.  10932/042 25 The Fields, Metung 

27.  10932/043 27 The Fields, Metung 

28.  10838/712 5 The Stockyard, Metung 

29.  10838/713 11 The Stockyard, Metung 

30.  10838/714 15 The Stockyard, Metung 

31.  10838/715 19 The Stockyard, Metung 

32.  10838/716 20 The Stockyard, Metung 

33.  10838/717 16 The Stockyard, Metung 

34.  10838/718 12 The Stockyard, Metung 

35.  10838/719 6 The Stockyard, Metung 
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ATTACHMENT 1 – Prescribed Form (Form 18) 



FORM 18 

Section 178C 

NOTICE OF PROPOSAL TO AMEND AND END IN PART AN AGREEMENT 

 

RESPONSIBLE AUTHORITY:  

East Gippsland Shire Council  

 

DESCRIPTION OF THE LAND AFFECTED BY THE AGREEMENT: 

Volume 10743 Folios 411-416 (inclusive) and Folios 419-421 (inclusive) 

Volume 11857 Folios 291-308 (inclusive) and Folio 312 

Volume 10941 Folios 484-496 (inclusive) 

Volume 10838 Folios 712-722 (inclusive), Folios 724-729 (inclusive), Folios 731-733 (inclusive) 

Volume 10932 Folios 042-043 (inclusive) 

 

DESCRIPTION OF THE PROPOSAL: 

To amend and end in part the section 173 agreement recorded on title in dealing number AC166290V 
on 30 June 2003 

 

APPLICATION REFERENCE NUMBER: 

7/2020/AGR 

 

WHO INITIATED THE PROPOSAL? 

The proposal was initiated by the responsible authority under section 178A(5) of the Planning and 
Environment Act 1987. 

You may look at the proposal and any documents that support the proposal at the website of the 
responsible authority, www.eastgippsland.vic.gov.au/PlanningApps  

This can be done during office hours and is free of charge. 

Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Planning and Environment Act 1987, may object to, or make any 
other submission in relation to, the proposal. 

The responsible authority will not make a decision on the proposal under section 178E of the Planning 
and Environment Act 1987 before 18 January 2021 

If the responsible authority decides to amend or end the agreement, or refuses to amend or end the 
agreement, the responsible authority will give notice of its decision to any person who made an 
objection.  In most cases, the responsible authority will give notice of its decision to any person who 
made a submission. 

If the responsible authority proposes to amend or end the agreement in a manner that is substantively 
different from the proposal, the responsible authority will give notice of the new proposal to all parties 
to the agreement and any other persons to whom the responsible authority considers the decision to 
amend or end the agreement may cause material detriment. 

http://www.eastgippsland.vic.gov.au/PlanningApps
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ATTACHMENT 2 – Agreement AC166290V 



Imaged Document Cover Sheet

The document following this cover sheet is an imaged document supplied by LANDATA®, 
Victorian Land Registry Services.

Document Type Instrument

Document Identification AC166290V

Number of Pages

(excluding this cover sheet)

39

Document Assembled 06/02/2020 12:51

Copyright and disclaimer notice:
© State of Victoria. This publication is copyright. No part may be reproduced by any process except
in accordance with the provisions of the Copyright Act 1968 (Cth) and for the purposes of Section 32
of the Sale of Land Act 1962 or pursuant to a written agreement. The information is only valid at the
time and in the form obtained from the LANDATA® System. None of the State of Victoria,
LANDATA®, Victorian Land Registry Services Pty. Ltd. ABN 86 627 986 396 as trustee for the
Victorian Land Registry Services Trust ABN 83 206 746 897 accept responsibility for any
subsequent release, publication or reproduction of the information.

The document is invalid if this cover sheet is removed or altered.
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ATTACHMENT 3 – Proposed amended Agreement  

  



 

Planology Pty Ltd        PO Box 394 
ACN 616 641 199        Ivanhoe  VIC  3079 

T: 0430 453 372 

 
 

EAST GIPPSLAND SHIRE COUNCIL 
 

Council  
AND 

 
 

STORTH RYES PTY LTD (ACN 006 383 179) 
the Owner 

 
 
 
 
 

Agreement under Section 173 of the Planning and 
Environment Act 1987 

 
Subject Land  15 Hardys Road, METUNG  VIC  3904 
   PLAN OF SUBDIVISION NO. 509097 (Stage Four) 
 

 
 
 

  
 



 

Planology Pty Ltd        PO Box 394 
ACN 616 641 199        Ivanhoe  VIC  3079 

T: 0430 453 372 

PLANNING AND ENVIRONMENT ACT 1987  
SECTION 173 AGREEMENT 

 
THIS AGREEMENT is made the  day of    

BETWEEN:- 

EAST GIPPSLAND SHIRE COUNCIL 
(“Council”) 

and 
 
STORTH RYES PTY LTD (ACN 006 383 179)  

(“the Owner”) 
 
 

INTRODUCTION 

A. The Council is the Responsible Authority for the Planning Scheme under the Act.  

B. The Owner is the registered proprietor of the Subject Land. 

C. It is a condition of planning permit number 01/00299/DS (Amended) (“the Planning Permit”) 
that the Owner enter into this Agreement to develop and use the land in accordance with the 
Endorsed Plans and conditions of the Planning Permit.  A copy of the Planning Permit is 
attached to this Agreement and marked “A”.  

D. On 23 June 2003, Council and Storth Ryes Pty Ltd (“the Former Owner”) entered into this 
Agreement in accordance with the Planning Permit.  The Agreement was recorded on the 
certificate of title to the Subject Land in dealing number AC166290V on 30 June 2003. 

E. Under clause 3.2 of the Agreement, the Subject Land is required to be used and developed in 
accordance with the “Kings Cove – Metung – Guidelines for Construction, Siting of, External 
Alterations and Additions to Buildings and Structures on Kings Cove Stages 2 to 9, Low 
Density Residential Zone” dated December 2001 (“the Guidelines”).   

F. Under the Guidelines, the Former Owner is entitled to appoint an Architectural Review 
Committee (ARC).  The consent of the ARC must be obtained before the Subject Land is 
developed.    

G. Since the Agreement was entered into, the Former Owner has been formally wound up and 
deregistered.  It is no longer possible to obtain the consent of the ARC under the Guidelines.   

H. The Council has decided to amend the Agreement under section 178E of the Act in order to 
remove the Owner’s obligation to use and develop the Subject Land in accordance with the 
Guidelines.   
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E.I. The Parties enter into this Agreement: 

(a) to give effect to the requirements of the Planning Permit; and 

(b) to achieve and advance the objectives of planning in Victoria and the objectives of 
the Planning Scheme in respect of the Subject Land; and 

(c) to remove the Owner’s obligation to use and develop the Subject Land in 
accordance with the Guidelines; and 

(b)(d) to include certain obligations under the Guidelines in the Agreement. 

IT IS AGREED: 

 DEFINITIONS 

In this Agreement the words and expressions set out in this clause have the following 
meanings unless the context admits otherwise: 

 “the Act” means the Planning and Environment Act 1987. 

 “this Agreement” means this agreement and any agreement executed by the parties 
expressed to be supplemental to this Agreement. 

 “Building Envelope” means a building envelope shown on the Endorsed Plan. 

 “the Endorsed Plan” means the plan, endorsed with the stamp of the Council that 
forms part of the Planning Permit.  A copy of the plan, as at the date of this 
Agreement, is attached to this Agreement and marked with the letter “B”. 

 “Lot” means a lot on the Endorsed Plan. 

 “Owner” means the person or persons registered or entitled from time to time to 
be registered by the Registrar of Titles as proprietor or proprietors of an estate in 
fee simple of the Subject Land or any part of it and includes a Mortgagee-in-
possession. 

 “Planning Permit” means the Planning Permit referred to in recital C of this 
Agreement.  

 “Planning Scheme” means the East Gippsland Planning Scheme and any other 
planning scheme which applies to the Subject Land.  

 “Soil and Water Management Plan” means the “Kings Cove - Stage 3 & 4 Soil and 
Water Management Plan – Specifications for Construction of Dwellings” dated June 
2002, as amended from time to time.  A copy of the Soil and Water Management 
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Plan is available for inspection at Council offices during normal business hours upon 
giving Council reasonable notice.      

 “Solid Fence” means a fence that is less than 50% transparent.       

 “Subject Land” means the land situated at King’s Cove Boulevard, Metung being:- 

▪ Lot A on Plan of Subdivision No. 448622Q and being the land described in 
Certificate of Title Volume 10678 Folio 247; and 

▪ Lot C on Plan of Subdivision No. 448622Q and being the land described in 
Certificate of Title Volume 10678 Folio 249; and 

▪ Lot E on Plan of Subdivision No. 448622Q and being the land described in 
Certificate of Title Volume 10678 Folio 251. 

Any reference to the Subject Land in this Agreement will include a reference to any 
lot created by the subdivision of the Subject Land or any part of it. 

 “Mortgagee” means the person or persons registered or entitled from time to time 
to be registered by the Registrar or Titles as Mortgagee of the Subject Land or any 
part of it.  

 INTERPRETATION 

In this Agreement unless the context admits otherwise: 

 The singular includes the plural and vice versa. 

 A reference to a gender includes a reference to each other gender. 

 A reference to a person includes a reference to a firm, corporation or other 
corporate body and that person's successors in law. 

 If a party consists of more than one person this Agreement binds them jointly and 
each of them severally. 

 A reference to an Act, Regulation or the Planning Scheme includes any Acts, 
Regulations or amendments amending, consolidating or replacing the Act, 
Regulation or Planning Scheme. 

 The introductory clauses to this Agreement  are and will be deemed to form part of 
this Agreement. 

 The Owner's obligations under this Agreement, will take effect as separate and 
several covenants which are annexed to and run at law and equity with the Subject 
Land PROVIDED THAT if the Subject Land is subdivided, the Agreement must be 
read and applied so that each subsequent owner of a lot is only responsible for 
those covenants and obligations which relate to that owner’s lot. 
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 SPECIFIC OBLIGATIONS OF THE OWNER 

 Development in accordance with the Planning Permit 

the Subject Land shall only be developed in accordance with the Endorsed Plans 
and conditions of the Planning Permit or any subsequent amendment to the permit 
approved by Council. 

 [Clause 3.2 deleted] 

 Obligations from the Guidelines 

the Owner covenants and agrees that, unless with the prior written consent of 
Council: 

 the Owner must not construct, or permit to be constructed, a building 
outside the Building Envelope on the Subject Land; 

 the Owner must develop the Subject Land in accordance with the Soil 
and Water Management Plan; 

 no more than one dwelling may be developed on a Lot;  

 any dwelling erected on the Subject Land must have a floor area of not 
less than 170 square metres within the outer walls thereof calculated by 
excluding the area of any carport, garage, terrace, pergola or verandah 
and must be built only of new materials; 

 all outbuildings visible from the street, reserve, adjoining allotments or 
the lake must be designed, constructed and maintained to be similar to 
the main building on that lot;  

 if a Lot is developed with a dwelling, fully enclosed and covered parking 
must be provided for not less than two motor vehicles;  

 any areas used for the purpose of drying or airing clothes, storage tanks 
or refuse storage must not be visible from the street, reserves, adjoining 
allotments and the lake;   

 vehicle driveways and other paved areas visible to the public must be 
constructed of clay brick, masonry pavers, crushed stone, stone sheeted 
bitumen, hot mix, patterned and coloured concrete, exposed aggregate 
concrete or formed quality gravel surface;  

 the Owner must not erect, or permit to be erected, a fence on any 
boundary of a Lot adjoining a road reserve; and 

 the Owner must not erect, or permit to be erected, a Solid Fence within 
15 metres of the front or rear boundaries of a Lot or within 5 metres of a 
side boundary of a Lot.   
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 Council’s Costs to be Paid 

This Agreement will be prepared at the Owner’s cost and to the satisfaction of the 
responsible authority, and must be registered on title in accordance with Section 
181 of the Planning and Environment Act 1987. 

The Owner must pay to the Council, the Council's reasonable costs and expenses 
(including legal expenses) of an incidental to the preparation, drafting, finalisation, 
engrossment, execution, registration and enforcement of this Agreement wand 
until those costs are paid they will remain a debt of the Owner to the Council.  

 FURTHER OBLIGATIONS OF THE OWNER  

The Owner further covenants and agrees that: 

 Notice and Registration 

the Owner will bring this Agreement to the attention of all prospective purchasers, 
mortgagees, transferees and assigns. 

 Further actions 

 the Owner will do all things necessary, including signing any further 
agreements, undertakings, covenants and consents, approvals or other 
documents necessary for the purpose of ensuring that the Owner carries 
out the Owner’s covenants under this Agreement and to enable the 
Owner to enforce the performance by the Owner of such covenants and 
undertakings; 

 the Owner will consent to the Council making application to the 
Registrar of Titles to make a recording of this Agreement in the Register 
on the Certificate of Title of the Subject Land in accordance with Section 
181 of the Act and do all things necessary to enable Council to do so 
including signing any further agreement, acknowledgment or document 
or procuring the consent to this Agreement of any mortgagee or 
caveator to enable the recording to be made in the Register under that 
Section. 

 Exemption 

The Owner will exempt the Council, its employees, contractors and agents from and 
against all costs, expenses, losses or damages whatsoever which they or any of 
them may sustain incur or suffer, or be or become liable for or in respect of any 
suit, action, proceeding, judgment or claim brought by any person whatsoever 
arising from or referable to this Agreement or any non-compliance thereof. 

 AGREEMENT UNDER SECTION 173 OF THE ACT 

The Council and the Owner agree that without limiting or restricting their respective powers 
to enter into this Agreement and, insofar as it can be so treated, this Agreement is made 
pursuant to Section 173 of the Act.  
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 OWNER’S WARRANTIES 

Without limiting the operation or effect which this Agreement has, the Owner warrants that 
apart from the Owner and any other person who has consented in writing to this Agreement, 
no other person has any interest, either legal or equitable, in the Subject Land which may be 
affected by this Agreement. 

 SUCCESSORS IN TITLE 

Without limiting the operation or effect that this Agreement has, the Owner must ensure 
that, until such time as a memorandum of this Agreement is registered on the title to the 
Subject Land, successors in title shall be required to: 

 give effect to and do all acts and sign all documents which will require those 
successors to give effect to this Agreement; and 

 execute a deed agreeing to be bound by the terms of this Agreement.  

 GENERAL MATTERS 

 Notices 

A notice or other communication required or permitted to be served by a party on 
another party must be in writing and may be served: 

 by delivering it personally to that party; 

 by sending it by prepaid post addressed to that party at the address set 
out in this Agreement or subsequently notified to each party from time 
to time;  

 by sending it by facsimile provided that a communication sent by 
facsimile shall be confirmed immediately in writing by the sending party 
hand delivery or prepaid post. 

 Service of Notice 

A notice or other communication is deemed served: 

 if delivered, on the next following business day; 

 if posted, on the expiration of two business days after the date of 
posting; or 

 if sent by facsimile, on the next following business day unless the 
receiving party has requested retransmission before the end of that 
business day.  
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 No Waiver 

Any time or other indulgence granted by the Council to the Owner or any variation 
of the terms and conditions of this Agreement or any judgment or order obtained 
by the Council against the Owner will not in any way amount to a waiver of any of 
the rights or remedies of the Council in relation to the terms of this Agreement. 

 Severability 

If a court, arbitrator, tribunal or other competent authority determines that a word, 
phrase, sentence, paragraph or clause of this Agreement is unenforceable, illegal or 
void then it must be severed and the other provisions of this Agreement will remain 
operative. 

 No fettering of the Council’s powers 

It is acknowledged and agreed that this Agreement does not fetter or restrict the 
power or discretion of Council to make any decision or impose any requirements or 
conditions in connection with the granting of any planning approval or certification 
of any plans of subdivision applicable to the Subject Land or relating to any use or 
development of the Subject Land. 

 COMMENCEMENT OF AGREEMENT 

Unless otherwise provided in this Agreement, this Agreement commences from the date of 
this Agreement.   

 ENDING OF AGREEMENT 

This Agreement may be ended by agreement between Council and the Owner.  

This Agreement may be ended wholly or in part or as to any part of the land by the 
Responsible Authority with the approval of the Minister or by agreement between the 
Responsible Authority and all persons who are bound by the agreement.  
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SIGNED, SEALED AND DELIVERED as an agreement under Division 2 of Part 9 of the Act and as a 
Deed between the Parties. 
 
 
The Common Seal of the East Gippsland Shire Council 
was hereunto affixed on the  . . . . .  day 
of  . . . . . . . . . . .  , in the presence of: 

 

 
 

.………………………………………………………………..  Chief Executive 

 

 

…………………………………………………………………  Witness 
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ATTACHMENT 4 – Frequently Asked Questions   

 

 



 

 

Frequently Asked Questions  

1. What is a section 173 agreement? 

A section 173 agreement is a legal agreement between Council and an owner of land entered 
into under section 173 of the Planning and Environment Act 1987 (PE Act).  It may impose 
conditions or restrictions on the use or development of land and will bind future owners and 
occupiers of the land. 

2. How do I know if a section 173 agreement burdens my land? 

If your land is burdened by a section 173 agreement, it will be recorded on the certificate of 
title to your land.   

3. What do the section 173 agreements require of landowners? 

The section 173 agreements affecting the residential estates in Kings Cove, Metung and 
Riviera Harbours, Paynesville impose various obligations on landowners.  In particular, the 
agreements require landowners to comply with a set of design guidelines (Design Guidelines).   

The Design Guidelines then require that an owner obtains the approval of an architectural 
review committee (ARC) or an architectural review panel (ARP) before any development takes 
place or an existing development is altered.  

The ARC and the ARP were funded and controlled by the original owners of the land, being 
Kings Cove Metung Pty Ltd and Riviera Properties Projects Limited.   

In 2017, both companies were wound up and deregistered.  

4. How does the winding up of the original owners affect the operation of the section 173 
agreements? 

The winding up of the original owners means that houses cannot be built on vacant lots and 
existing buildings cannot be extended without breaching the agreements.  This is because the 
required approvals from the ARC and the ARP cannot be obtained under the Design 
Guidelines. 

5. Why has Council decided to take action? 

Council has decided to take action because it is a party to the agreements and this is a 
significant issue facing a large number of landowners.  

6. Why is Council proposing to amend some agreements and end other agreements? 

Council is proposing to end agreements where a property is subject to more than one 
agreement imposing the same (or very similar) obligations.  This will remove duplicate 
agreement(s) from these titles.  One agreement will remain on the title, which is proposed to 
be amended. 

Council is proposing to amend agreements to delete the obligation to comply with the Design 
Guidelines so the approval of the ARC or the ARP will be no longer required.  The amendments 
also seek to incorporate certain aspects of the Design Guidelines into agreements.   

7. Is Council proposing any changes to the restrictive covenants? 

No.  Owners should seek their own advice if they have concerns about a restrictive covenant.  



Page | 2  

 

8. How long will the process for amending and ending the section 173 agreements take? 

This will depend on various factors, including whether any objections are received and 
whether any applications for review are lodged with the Victorian Civil and Administrative 
Tribunal (VCAT). 

If there are no objections to a proposal, the process will likely be finalised in early 2021.  If 
there is community opposition to a proposal and an application is lodged with VCAT, the 
process in relation to that agreement will likely take an additional 9 to 12 months.   

9. What happens to any planning applications lodged with Council before the section 173 
agreements are amended or ended? 

Council will continue to consider all planning applications in accordance with the East 
Gippsland Planning Scheme and the PE Act.  It must consider any agreement recorded on the 
certificate of title to the land.  The relevance of an agreement to a permit application will vary 
from case to case.   

Officers will continue to work with landowners in response to their individual applications and 
circumstances. 

10. Who is responsible for the costs of amending and ending the section 173 agreements? 

Council will be responsible for the costs of amending and ending the section 173 agreements.  
This includes the fees associated with lodging the various documents at the Land Registry. 

11. Why have I received multiple letters relating to different section 173 agreements? 

You will have received multiple letters if your land is burdened by more than one section 173 
agreement that is proposed to be amended/ended.   

You should read each letter carefully as each letter relates to a different agreement.  If you 
wish to object to a proposal affecting your land, you will need to clearly identify the specific 
application to which you object.   

12. Why are only some aspects of the Design Guidelines incorporated into the amended section 
173 agreements? 

Council did not include every aspect of the Design Guidelines in the amended agreements to 
avoid them becoming unnecessarily complex.  Further, some aspects of the Design Guidelines 
were too ambiguous and subjective for Council and landowners to reasonably determine 
compliance. 

13. Why is the ending clause proposed to be amended in some section 173 agreements? 

Council proposes to amend some of the ending clauses to remove obsolete requirements that 
require the consent of the Minister for Planning.  
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Contact:  Nicole Reynolds 
Telephone No: (03) 5153 9500 
Email:  feedback@egipps.vic.gov.au 
Ref:   8/2020/AGR 

11 December 2020 

 
 
 
 
 
 
 
 
To The Addressee 

Notice under section 178C(2) of the Planning and Environment Act 1987 
Proposal to amend and end in part section 173 agreement AC499295B 
Kings Cove, Metung 

Section 173 agreement AC499295B (Agreement) is recorded on the title to your land.   
 
This letter, together with the prescribed form at Attachment 1, provides notice under section 
178C(2) of the Planning and Environment Act 1987 (Act) of a proposal by East Gippsland Shire 
Council (Council) to amend and end in part the Agreement in accordance with section 178A(5) of 
the Act.  

Background 

1. During the mid-2000s, Kings Cove Metung Pty Ltd (formerly Storth Ryes Pty Ltd) (KCM) 
commenced developing land in Metung for an integrated golf course and residential 
development known as Kings Cove, Metung.  

2. The subdivision of the land occurred in stages.  As part of each stage of the subdivision, 
KCM entered into a section 173 agreement with Council.  

3. Council and KCM entered into the Agreement, which was recorded on title in dealing 
number AC499295B on 26 November 2003.  A copy of the Agreement is included at 
Attachment 2. 

4. The Agreement requires each lot to be developed and used for the purpose of a single 
dwelling and associated outbuildings in accordance with the ‘Kings Cove – Metung – 
Guidelines for Construction, Siting of, External Alterations and Additions to Buildings and 
Structures on Kings Cove Stages 2 to 9, Low Residential Zone’ (Guidelines).  

5. Under the Guidelines: 

a. KCM is entitled to appoint an Architectural Review Committee (ARC); and 

b. the ARC must approve the plans and specifications of a building before it is 
constructed on a lot.  

6. KCM was formally wound up and deregistered on 18 April 2017.   

Corporate Centre 

273 Main Street (PO Box 1618) 

Bairnsdale Victoria 3875 

Telephone: (03) 5153 9500 

National Relay Service: 133 677 

Residents’ Info Line: 1300 555 886 

Facsimile: (03) 5153 9576 

Email: feedback@egipps.vic.gov.au 

ABN 81 957 967 765 
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7. As KCM no longer exists, it is not possible to obtain approval from the ARC under the 
Guidelines.  Therefore, a landowner wishing to develop their lot, whether for a new dwelling 
or to extend or alter an existing dwelling, will be in breach of the Agreement if the approval 
of the ARP is not obtained before development is commenced. 

Proposal under section 178A(5) of the Act 

The Agreement is currently recorded on all those certificates of title listed in Tables A and B to this 
letter.  It is proposed to: 

1. amend the Agreement burdening the properties listed in Table A; and 

2. end the Agreement burdening the properties listed in Table B.  

Proposed amendment – Table A 
The Agreement burdening the properties listed in Table A is proposed to be amended.  The 
proposed amendments to the Agreement are shown as tracked-changes in the document at 
Attachment 3.  

What is the purpose of the proposed amendment? 

The purpose of the proposed amendment is to: 

1. enable landowners to develop their lots without the approval of the ARC, and therefore, 
without breaching the Agreement; and 

2. provide a practical way to give ongoing effect of the Guidelines even though the approval 
of the ARC will no longer be required.   

What is the proposed amendment? 

The proposed amendment involves: 

1. removing the obligation on landowners to use and develop their lots in accordance with the 
Guidelines; and 

2. including certain obligations from the Guidelines in the Agreement.   

Proposed ending – Table B 
The Agreement burdening the properties listed in Table B is proposed to be ended as to those 
properties.  Once it has been ended, the Agreement will be removed from title.  

Why is the Agreement no longer required in respect of these properties? 

The properties in Table B are currently subject to more than one section 173 agreement that 
imposes the same (or very similar) set of obligations.  In order to ensure clarity and reduce 
duplication, the Agreement is proposed to be ended in respect of these properties.  By way of 
separate applications, the other agreements will be either amended or ended.    
 
As a result, one of the other agreements (in its proposed amended form) will remain recorded on 
the title to these properties to ensure the ongoing effect of relevant obligations.   

Your rights 

You may look at the proposal and any documents that support the proposal on the website of the 
responsible authority www.eastgippsland.vic.gov.au/PlanningApps  
 

http://www.eastgippsland.vic.gov.au/PlanningApps
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Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Act, may object to, or make any other submission in relation to, 
the proposal. 
 
The responsible authority will not make a decision on the proposal under section 178E of the Act 
before 18 January 2021. 
 
If the responsible authority decides to amend or end the agreement, or refuses to amend or end 
the agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 
 
In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 
 
If the responsible authority proposes to amend or end the agreement in a manner that is 
substantively different from the proposal, the responsible authority will give notice of the new 
proposal to all parties to the agreement and any other persons to whom the responsible authority 
considers the decision to amend or end the agreement may cause material detriment. 
 
If you have any questions, please contact me. 

Yours sincerely  

 
NICOLE REYNOLDS 
Acting Manager Planning 
 

Attachments 

▪ Attachment 1 – Prescribed Form 

▪ Attachment 2 – Agreement AC499295B 

▪ Attachment 3 – Proposed amended Agreement  

▪ Attachment 4 – Frequently Asked Questions  
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TABLE A – The Agreement is proposed to be amended in respect of these properties  

No.  Volume and 
Folio 

Address 

1.  10769/494 9 The Terrace, Metung 

2.  10769/495 15 The Terrace, Metung 

3.  10769/496 21 The Terrace, Metung 

4.  10769/497 27 The Terrace, Metung 

5.  10769/498 33 The Terrace, Metung 

6.  10769/499 37 The Terrace, Metung 

7.  10769/500 41 The Terrace, Metung 

8.  10769/501 45 The Terrace, Metung 

9.  10769/502 44 The Terrace, Metung 

10.  10769/503 40 The Terrace, Metung 

11.  10769/504 36 The Terrace, Metung 

12.  10769/505 32 The Terrace, Metung 

13.  10769/506 26 The Terrace, Metung 

14.  10769/507 22 The Terrace, Metung 

15.  10769/508 18 The Terrace, Metung 

16.  10769/509 14 The Terrace, Metung 

17.  10769/510 10 The Terrace, Metung 

18.  10769/511 Road Reserve 
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ATTACHMENT 1 – Prescribed Form (Form 18) 



FORM 18 

Section 178C 

NOTICE OF PROPOSAL TO AMEND AN AGREEMENT 

 

RESPONSIBLE AUTHORITY:  

East Gippsland Shire Council  

 

DESCRIPTION OF THE LAND AFFECTED BY THE AGREEMENT: 

Volume 10769 Folios 494-511 (inclusive) 

 

DESCRIPTION OF THE PROPOSAL: 

To amend the section 173 agreement recorded on title in dealing number AC499295B on 26 November 
2003 

 

APPLICATION REFERENCE NUMBER: 

8/2020/AGR 

 

WHO INITIATED THE PROPOSAL? 

The proposal was initiated by the responsible authority under section 178A(5) of the Planning and 
Environment Act 1987. 

You may look at the proposal and any documents that support the proposal at the website of the 
responsible authority, www.eastgippsland.vic.gov.au/PlanningApps  

This can be done anytime and is free of charge. 

Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Planning and Environment Act 1987, may object to, or make any 
other submission in relation to, the proposal. 

The responsible authority will not make a decision on the proposal under section 178E of the Planning 
and Environment Act 1987 before 18 January 2021 

If the responsible authority decides to amend or end the agreement, or refuses to amend or end the 
agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 

In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 

If the responsible authority proposes to amend or end the agreement in a manner that is substantively 
different from the proposal, the responsible authority will give notice of the new proposal to all parties 
to the agreement and any other persons to whom the responsible authority considers the decision to 
amend or end the agreement may cause material detriment. 

http://www.eastgippsland.vic.gov.au/PlanningApps
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ATTACHMENT 2 – Agreement AC499295B 



Imaged Document Cover Sheet

The document following this cover sheet is an imaged document supplied by LANDATA®, 
Victorian Land Registry Services.

Document Type Instrument

Document Identification AC499295B

Number of Pages

(excluding this cover sheet)

35

Document Assembled 06/02/2020 13:27

Copyright and disclaimer notice:
© State of Victoria. This publication is copyright. No part may be reproduced by any process except
in accordance with the provisions of the Copyright Act 1968 (Cth) and for the purposes of Section 32
of the Sale of Land Act 1962 or pursuant to a written agreement. The information is only valid at the
time and in the form obtained from the LANDATA® System. None of the State of Victoria,
LANDATA®, Victorian Land Registry Services Pty. Ltd. ABN 86 627 986 396 as trustee for the
Victorian Land Registry Services Trust ABN 83 206 746 897 accept responsibility for any
subsequent release, publication or reproduction of the information.

The document is invalid if this cover sheet is removed or altered.
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ATTACHMENT 3 – Proposed amended Agreement  

  



 

Planology Pty Ltd        PO Box 394 
ACN 616 641 199        Ivanhoe  VIC  3079 

T: 0430 453 372 

 
 

EAST GIPPSLAND SHIRE COUNCIL 
 

Council  
AND 

 
 

KINGS COVE METUNG PTY LTD  
(formerly Storth Ryes Pty Ltd) 

(ACN 006 383 179) 
the Owner 

 
 
 
 
 

Agreement under Section 173 of the Planning and 
Environment Act 1987 

 
Subject Land  The Terrace, METUNG  VIC  3904 
   PLAN OF SUBDIVISION NO. 509111F (Stage Six) 
 

 
 
 

  
 



 

Planology Pty Ltd        PO Box 394 
ACN 616 641 199        Ivanhoe  VIC  3079 

T: 0430 453 372 

PLANNING AND ENVIRONMENT ACT 1987  
SECTION 173 AGREEMENT 

 
THIS AGREEMENT is made the  day of    

BETWEEN:- 

EAST GIPPSLAND SHIRE COUNCIL, 
(“Council”) 

and 
  
KINGS COVE METUNG PTY LTD (formerly Storth Ryes Pty Ltd) (ACN 006 383 
179) 

(“the Owner”) 
 
 

INTRODUCTION 

A. The Council is the Responsible Authority for the Planning Scheme under the Act.  

B. The Owner is the registered proprietor of the Subject Land. 

C. It is a condition of planning permit number 01/00299/DS (Amended) (“the Planning Permit”) 
that the Owner enter into this Agreement to develop and use the land in accordance with the 
Endorsed Plans and conditions of the Planning Permit.  A copy of the Planning Permit is 
attached to this Agreement and marked “A”.  

D. On 21 November 2003, Council and Kings Cove Metung Pty Ltd (“the Former Owner”) 
entered into this Agreement in accordance with the Planning Permit.  The Agreement was 
recorded on the certificate of title to the Subject Land in dealing number AC499N95B on 26 
November 2003. 

E. Under clause 3.2 of the Agreement, the Subject Land is required to be used and developed in 
accordance with the “Kings Cove – Metung – Guidelines for Construction, Siting of, External 
Alterations and Additions to Buildings and Structures on Kings Cove Stages 2 to 9, Low 
Density Residential Zone” dated December 2001 (“the Guidelines”).   

F. Under the Guidelines, the Former Owner is entitled to appoint an Architectural Review 
Committee (ARC).  The consent of the ARC must be obtained before the Subject Land is 
developed.    

G. Since the Agreement was entered into, the Former Owner has been formally wound up and 
deregistered.  It is no longer possible to obtain the consent of the ARC under the Guidelines.   
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H. The Council has decided to amend the Agreement under section 178E of the Act in order to 
remove the Owner’s obligation to use and develop the Subject Land in accordance with the 
Guidelines and to include certain obligations under the Guidelines in the Agreement. 

E.I. The Parties enter into this Agreement: 

(a) to give effect to the requirements of the Planning Permit; and 

(b) to achieve and advance the objectives of planning in Victoria and the objectives of 
the Planning Scheme in respect of the Subject Land;  

(c) to remove the Owner’s obligation to use and develop the Subject Land in 
accordance with the Guidelines; and 

(d) to include certain obligations under the Guidelines in the Agreement.    

 

IT IS AGREED: 

 DEFINITIONS 

In this Agreement the words and expressions set out in this clause have the following 
meanings unless the context admits otherwise: 

 “the Act” means the Planning and Environment Act 1987. 

 “this Agreement” means this agreement and any agreement executed by the parties 
expressed to be supplemental to this Agreement. 

 “Building Envelope” means a building envelope shown on the Endorsed Plan. 

 “the Endorsed Plan” means the plan, endorsed with the stamp of the Council that 
forms part of the Planning Permit.  A copy of the plan, as at the date of this 
Agreement, is attached to this Agreement and marked with the letter “B”. 

 “Lot” means a lot on the Endorsed Plan. 

 “Owner” means the person or persons registered or entitled from time to time to 
be registered by the Registrar of Titles as proprietor or proprietors of an estate in 
fee simple of the Subject Land or any part of it and includes a Mortgagee-in-
possession. 

 “Planning Permit” means the Planning Permit referred to in recital C of this 
Agreement.  

 “Planning Scheme” means the East Gippsland Planning Scheme and any other 
planning scheme which applies to the Subject Land.  

 “Soil and Water Management Plan” means the “Kings Cove - Stage 6 Soil and 
Water Management Plan – Specifications for Construction of Dwellings” dated 
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November 2002, as amended from time to time.  A copy of the Soil and Water 
Management Plan is available for inspection at Council offices during normal 
business hours upon giving Council reasonable notice.      

 “Solid Fence” means a fence that is less than 50% transparent.       

 “Subject Land” means the land situated at King’s Cove Boulevard, Metung being: 

▪ Lot D on Plan of Subdivision No. 448622Q and being the land described in 
Certificate of Title Volume 10678 Folio 250.  

Any reference to the Subject Land in this Agreement will include a reference to 
any lot created by the subdivision of the Subject Land or any part of it. 

 “Mortgagee” means the person or persons registered or entitled from time to time 
to be registered by the Registrar or Titles as Mortgagee of the Subject Land or any 
part of it.  

 INTERPRETATION 

In this Agreement unless the context admits otherwise: 

 The singular includes the plural and vice versa. 

 A reference to a gender includes a reference to each other gender. 

 A reference to a person includes a reference to a firm, corporation or other 
corporate body and that person's successors in law. 

 If a party consists of more than one person this Agreement binds them jointly and 
each of them severally. 

 A reference to an Act, Regulation or the Planning Scheme includes any Acts, 
Regulations or amendments amending, consolidating or replacing the Act, 
Regulation or Planning Scheme. 

 The introductory clauses to this Agreement  are and will be deemed to form part of 
this Agreement. 

 The Owner's obligations under this Agreement, will take effect as separate and 
several covenants which are annexed to and run at law and equity with the Subject 
Land PROVIDED THAT if the Subject Land is subdivided, the Agreement must be 
read and applied so that each subsequent owner of a lot is only responsible for 
those covenants and obligations which relate to that owner’s lot. 
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 SPECIFIC OBLIGATIONS OF THE OWNER 

 Development in accordance with the Planning Permit 

the Subject Land shall only be developed in accordance with the Endorsed Plans 
and conditions of the Planning Permit or any subsequent amendment to the permit 
approved by Council. 

 [Clause 3.2 deleted] 

 Obligations from the Guidelines 

the Owner covenants and agrees that, unless with the prior written consent of 
Council: 

 the Owner must not construct, or permit to be constructed, a building 
outside the Building Envelope on the Subject Land; 

 the Owner must develop the Subject Land in accordance with the Soil 
and Water Management Plan; 

 no more than one dwelling may be developed on a Lot;  

 any dwelling erected on the Subject Land must have a floor area of not 
less than 170 square metres within the outer walls thereof calculated by 
excluding the area of any carport, garage, terrace, pergola or verandah 
and must be built only of new materials; 

 all outbuildings visible from the street, reserve, adjoining allotments or 
the lake must be designed, constructed and maintained to be similar to 
the main building on that lot;  

 if a Lot is developed with a dwelling, fully enclosed and covered parking 
must be provided for not less than two motor vehicles;  

 any areas used for the purpose of drying or airing clothes, storage tanks 
or refuse storage must not be visible from the street, reserves, adjoining 
allotments or the lake;   

 vehicle driveways and other paved areas visible to the public must be 
constructed of clay brick, masonry pavers, crushed stone, stone sheeted 
bitumen, hot mix, patterned and coloured concrete, exposed aggregate 
concrete or formed quality gravel surface;  

 the Owner must not erect, or permit to be erected, a fence on any 
boundary of a Lot adjoining a road reserve; and 

 the Owner must not erect, or permit to be erected, a Solid Fence within 
15 metres of the front or rear boundaries of a Lot or within 5 metres of a 
side boundary of a Lot.   
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 Council’s Costs to be Paid 

This Agreement will be prepared at the Owner’s cost and to the satisfaction of the 
responsible authority, and must be registered on title in accordance with Section 
181 of the Planning and Environment Act 1987. 

The Owner must pay to the Council, the Council's reasonable costs and expenses 
(including legal expenses) of an incidental to the preparation, drafting, finalisation, 
engrossment, execution, registration and enforcement of this Agreement wand 
until those costs are paid they will remain a debt of the Owner to the Council.  

 FURTHER OBLIGATIONS OF THE OWNER  

The Owner further covenants and agrees that: 

 Notice and Registration 

the Owner will bring this Agreement to the attention of all prospective purchasers, 
mortgagees, transferees and assigns. 

 Further actions 

 the Owner will do all things necessary, including signing any further 
agreements, undertakings, covenants and consents, approvals or other 
documents necessary for the purpose of ensuring that the Owner carries 
out the Owner’s covenants under this Agreement and to enable the 
Owner to enforce the performance by the Owner of such covenants and 
undertakings; 

 the Owner will consent to the Council making application to the 
Registrar of Titles to make a recording of this Agreement in the Register 
on the Certificate of Title of the Subject Land in accordance with Section 
181 of the Act and do all things necessary to enable Council to do so 
including signing any further agreement, acknowledgment or document 
or procuring the consent to this Agreement of any mortgagee or 
caveator to enable the recording to be made in the Register under that 
Section. 

 Exemption 

The Owner will exempt the Council, its employees, contractors and agents from and 
against all costs, expenses, losses or damages whatsoever which they or any of 
them may sustain incur or suffer, or be or become liable for or in respect of any 
suit, action, proceeding, judgment or claim brought by any person whatsoever 
arising from or referable to this Agreement or any non-compliance thereof. 

 AGREEMENT UNDER SECTION 173 OF THE ACT 

The Council and the Owner agree that without limiting or restricting their respective powers 
to enter into this Agreement and, insofar as it can be so treated, this Agreement is made 
pursuant to Section 173 of the Act.  
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 OWNER’S WARRANTIES 

Without limiting the operation or effect which this Agreement has, the Owner warrants that 
apart from the Owner and any other person who has consented in writing to this Agreement, 
no other person has any interest, either legal or equitable, in the Subject Land which may be 
affected by this Agreement. 

 SUCCESSORS IN TITLE 

Without limiting the operation or effect that this Agreement has, the Owner must ensure 
that, until such time as a memorandum of this Agreement is registered on the title to the 
Subject Land, successors in title shall be required to: 

 give effect to and do all acts and sign all documents which will require those 
successors to give effect to this Agreement; and 

 execute a deed agreeing to be bound by the terms of this Agreement.  

 GENERAL MATTERS 

 Notices 

A notice or other communication required or permitted to be served by a party on 
another party must be in writing and may be served: 

 by delivering it personally to that party; 

 by sending it by prepaid post addressed to that party at the address set 
out in this Agreement or subsequently notified to each party from time 
to time;  

 by sending it by facsimile provided that a communication sent by 
facsimile shall be confirmed immediately in writing by the sending party 
hand delivery or prepaid post. 

 Service of Notice 

A notice or other communication is deemed served: 

 if delivered, on the next following business day; 

 if posted, on the expiration of two business days after the date of 
posting; or 

 if sent by facsimile, on the next following business day unless the 
receiving party has requested retransmission before the end of that 
business day.  
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 No Waiver 

Any time or other indulgence granted by the Council to the Owner or any variation 
of the terms and conditions of this Agreement or any judgment or order obtained 
by the Council against the Owner will not in any way amount to a waiver of any of 
the rights or remedies of the Council in relation to the terms of this Agreement. 

 Severability 

If a court, arbitrator, tribunal or other competent authority determines that a word, 
phrase, sentence, paragraph or clause of this Agreement is unenforceable, illegal or 
void then it must be severed and the other provisions of this Agreement will remain 
operative. 

 No fettering of the Council’s powers 

It is acknowledged and agreed that this Agreement does not fetter or restrict the 
power or discretion of Council to make any decision or impose any requirements or 
conditions in connection with the granting of any planning approval or certification 
of any plans of subdivision applicable to the Subject Land or relating to any use or 
development of the Subject Land. 

 COMMENCEMENT OF AGREEMENT 

Unless otherwise provided in this Agreement, this Agreement commences from the date of 
this Agreement.   

 ENDING OF AGREEMENT 

This Agreement may be ended by agreement between Council and the Owner.  

This Agreement may be ended wholly or in part or as to any part of the land by the 
Responsible Authority with the approval of the Minister or by agreement between the 
Responsible Authority and all persons who are bound by the agreement.  
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SIGNED, SEALED AND DELIVERED as an agreement under Division 2 of Part 9 of the Act and as a 
Deed between the Parties. 
 
 
The Common Seal of the East Gippsland Shire Council 
was hereunto affixed on the  . . . . .  day 
of  . . . . . . . . . . .  , in the presence of: 

 

 
 

.………………………………………………………………..  Chief Executive 

 

 

…………………………………………………………………  Witness 
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ATTACHMENT 4 – Frequently Asked Questions   

 



 

 

Frequently Asked Questions  

1. What is a section 173 agreement? 

A section 173 agreement is a legal agreement between Council and an owner of land entered 
into under section 173 of the Planning and Environment Act 1987 (PE Act).  It may impose 
conditions or restrictions on the use or development of land and will bind future owners and 
occupiers of the land. 

2. How do I know if a section 173 agreement burdens my land? 

If your land is burdened by a section 173 agreement, it will be recorded on the certificate of 
title to your land.   

3. What do the section 173 agreements require of landowners? 

The section 173 agreements affecting the residential estates in Kings Cove, Metung and 
Riviera Harbours, Paynesville impose various obligations on landowners.  In particular, the 
agreements require landowners to comply with a set of design guidelines (Design Guidelines).   

The Design Guidelines then require that an owner obtains the approval of an architectural 
review committee (ARC) or an architectural review panel (ARP) before any development takes 
place or an existing development is altered.  

The ARC and the ARP were funded and controlled by the original owners of the land, being 
Kings Cove Metung Pty Ltd and Riviera Properties Projects Limited.   

In 2017, both companies were wound up and deregistered.  

4. How does the winding up of the original owners affect the operation of the section 173 
agreements? 

The winding up of the original owners means that houses cannot be built on vacant lots and 
existing buildings cannot be extended without breaching the agreements.  This is because the 
required approvals from the ARC and the ARP cannot be obtained under the Design 
Guidelines. 

5. Why has Council decided to take action? 

Council has decided to take action because it is a party to the agreements and this is a 
significant issue facing a large number of landowners.  

6. Why is Council proposing to amend some agreements and end other agreements? 

Council is proposing to end agreements where a property is subject to more than one 
agreement imposing the same (or very similar) obligations.  This will remove duplicate 
agreement(s) from these titles.  One agreement will remain on the title, which is proposed to 
be amended. 

Council is proposing to amend agreements to delete the obligation to comply with the Design 
Guidelines so the approval of the ARC or the ARP will be no longer required.  The amendments 
also seek to incorporate certain aspects of the Design Guidelines into agreements.   

7. Is Council proposing any changes to the restrictive covenants? 

No.  Owners should seek their own advice if they have concerns about a restrictive covenant.  
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8. How long will the process for amending and ending the section 173 agreements take? 

This will depend on various factors, including whether any objections are received and 
whether any applications for review are lodged with the Victorian Civil and Administrative 
Tribunal (VCAT). 

If there are no objections to a proposal, the process will likely be finalised in early 2021.  If 
there is community opposition to a proposal and an application is lodged with VCAT, the 
process in relation to that agreement will likely take an additional 9 to 12 months.   

9. What happens to any planning applications lodged with Council before the section 173 
agreements are amended or ended? 

Council will continue to consider all planning applications in accordance with the East 
Gippsland Planning Scheme and the PE Act.  It must consider any agreement recorded on the 
certificate of title to the land.  The relevance of an agreement to a permit application will vary 
from case to case.   

Officers will continue to work with landowners in response to their individual applications and 
circumstances. 

10. Who is responsible for the costs of amending and ending the section 173 agreements? 

Council will be responsible for the costs of amending and ending the section 173 agreements.  
This includes the fees associated with lodging the various documents at the Land Registry. 

11. Why have I received multiple letters relating to different section 173 agreements? 

You will have received multiple letters if your land is burdened by more than one section 173 
agreement that is proposed to be amended/ended.   

You should read each letter carefully as each letter relates to a different agreement.  If you 
wish to object to a proposal affecting your land, you will need to clearly identify the specific 
application to which you object.   

12. Why are only some aspects of the Design Guidelines incorporated into the amended section 
173 agreements? 

Council did not include every aspect of the Design Guidelines in the amended agreements to 
avoid them becoming unnecessarily complex.  Further, some aspects of the Design Guidelines 
were too ambiguous and subjective for Council and landowners to reasonably determine 
compliance. 

13. Why is the ending clause proposed to be amended in some section 173 agreements? 

Council proposes to amend some of the ending clauses to remove obsolete requirements that 
require the consent of the Minister for Planning.  



 Website: www.eastgippsland.vic.gov.au     Twitter: @egsc    Email: feedback@egipps.vic.gov.au 

Contact:  Nicole Reynolds 
Telephone No: (03) 5153 9500 
Email:  feedback@egipps.vic.gov.au 
Ref:   9/2020/AGR 

11 December 2020 

 
 
 
 
 
 
 
 
To The Addressee 

Notice under section 178C(2) of the Planning and Environment Act 1987 
Proposal to amend and end in part section 173 agreement AD247186G 
Riviera Harbours, Paynesville 

Section 173 agreement AD247186G (Agreement) is recorded on the title to your land.   
 
This letter, together with the prescribed form at Attachment 1, provides notice under section 
178C(2) of the Planning and Environment Act 1987 (Act) of a proposal by East Gippsland Shire 
Council (Council) to amend and end in part the Agreement in accordance with section 178A(5) of 
the Act.  

Background 

1. During the mid-2000s, Riviera Properties Projects Limited (Riviera Properties) 
commenced developing land in Paynesville for an integrated residential and commercial 
development known as Riviera Harbours.  

2. The subdivision of the land occurred in stages.  As part of each stage of the subdivision, 
Riviera Properties entered into a section 173 agreement with Council.  

3. Council and Riviera Properties entered into the Agreement, which was recorded on title in 
dealing number AD247186G on 17 November 2004.  A copy of the Agreement is included 
at Attachment 2. 

4. The Agreement requires each lot to be developed and used for the purpose of a single 
dwelling and associated outbuildings in accordance with the ‘Riviera Harbours – Guidelines 
for Construction, Siting of, External Alterations and Additions to Buildings and Structures on 
Riviera Harbours’ (Guidelines).  

5. Under the Guidelines: 

a. Riviera Properties is entitled to appoint an Architectural Review Committee (ARC); 
and 

b. the ARC must approve the plans and specifications of a building before it is 
constructed on a lot.  

6. Riviera Properties was formally wound up and deregistered on 18 April 2017.   

Corporate Centre 

273 Main Street (PO Box 1618) 

Bairnsdale Victoria 3875 

Telephone: (03) 5153 9500 

National Relay Service: 133 677 

Residents’ Info Line: 1300 555 886 

Facsimile: (03) 5153 9576 

Email: feedback@egipps.vic.gov.au 

ABN 81 957 967 765 

mailto:feedback@egipps.vic.gov.au
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7. As Riviera Properties no longer exists, it is not possible to obtain approval from the ARC 
under the Guidelines.  Therefore, a landowner wishing to develop their lot, whether for a 
new dwelling or to extend or alter an existing dwelling, will be in breach of the Agreement if 
the approval of the ARP is not obtained before development is commenced. 

Proposal under section 178A(5) of the Act 

The Agreement is currently recorded on all those certificates of title listed in Tables A and B to this 
letter.  It is proposed to: 

1. amend the Agreement burdening the properties listed in Table A; and 

2. end the Agreement burdening the properties listed in Table B.  

Proposed amendment – Table A 
The Agreement burdening the properties listed in Table A is proposed to be amended.  The 
proposed amendments to the Agreement are shown as tracked-changes in the document at 
Attachment 3.  

What is the purpose of the proposed amendment? 

The purpose of the proposed amendment is to: 

1. enable landowners to develop their lots without the approval of the ARC, and therefore, 
without breaching the Agreement; and 

2. provide a practical way to give ongoing effect of the Guidelines even though the approval 
of the ARC will no longer be required.   

What is the proposed amendment? 

The proposed amendment involves: 

1. removing the obligation on landowners to use and develop their lots in accordance with the 
Guidelines; and 

2. including certain obligations from the Guidelines in the Agreement.   

Proposed ending – Table B 
The Agreement burdening the properties listed in Table B is proposed to be ended as to those 
properties.  Once it has been ended, the Agreement will be removed from title.  

Why is the Agreement no longer required in respect of these properties? 

The properties in Table B are currently subject to more than one section 173 agreement that 
imposes the same (or very similar) set of obligations.  In order to ensure clarity and reduce 
duplication, the Agreement is proposed to be ended in respect of these properties.  By way of 
separate applications, the other agreements will be either amended or ended.    
 
As a result, one of the other agreements (in its proposed amended form) will remain recorded on 
the title to these properties to ensure the ongoing effect of relevant obligations.   

Your rights 

You may look at the proposal and any documents that support the proposal on the website of the 
responsible authority www.eastgippsland.vic.gov.au/PlanningApps  
 

http://www.eastgippsland.vic.gov.au/PlanningApps
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Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Act, may object to, or make any other submission in relation to, 
the proposal. 
 
The responsible authority will not make a decision on the proposal under section 178E of the Act 
before 18 January 2021. 
 
If the responsible authority decides to amend or end the agreement, or refuses to amend or end 
the agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 
 
In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 
 
If the responsible authority proposes to amend or end the agreement in a manner that is 
substantively different from the proposal, the responsible authority will give notice of the new 
proposal to all parties to the agreement and any other persons to whom the responsible authority 
considers the decision to amend or end the agreement may cause material detriment. 
 
If you have any questions, please contact me. 

Yours sincerely  

 
NICOLE REYNOLDS 
Acting Manager Planning 
 

Attachments 

▪ Attachment 1 – Prescribed Form 

▪ Attachment 2 – Agreement AD247186G 

▪ Attachment 3 – Proposed amended Agreement  

▪ Attachment 4 – Frequently Asked Questions  
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TABLE A – The Agreement is proposed to be amended in respect of these properties  

No.  Volume and Folio Address 

1.  10844/055 25 Driftwood Close, Paynesville 

2.  10844/056 23 Driftwood Close, Paynesville 

3.  10844/057 21 Driftwood Close, Paynesville 

4.  10844/058 19 Driftwood Close, Paynesville 

5.  10844/060 15 Driftwood Close, Paynesville 

6.  10844/062 11 Driftwood Close, Paynesville 

7.  10844/063 9 Driftwood Close, Paynesville 

8.  10844/064 7 Driftwood Close, Paynesville 

9.  10844/065 5 Driftwood Close, Paynesville 

10.  10844/066 3 Driftwood Close, Paynesville 

11.  10844/067 1 Driftwood Close, Paynesville 

12.  10844/068 15 Government Road, Paynesville 

13.  10844/069 11 Government Road, Paynesville 

14.  10844/070 9 Government Road, Paynesville 

15.  11129/337 17 Driftwood Close, Paynesville 

16.  11147/971 13 Driftwood Close, Paynesville 

17.  10949/731 3 The Inlet, Paynesville 

18.  10949/733 7 The Inlet, Paynesville 

19.  10949/735 11 The Inlet, Paynesville 

20.  10949/736 13 The Inlet, Paynesville 

21.  10949/737 15 The Inlet, Paynesville 

22.  10949/740 21 The Inlet, Paynesville 

23.  10949/741 23 The Inlet, Paynesville 

24.  10949/742 25 The Inlet, Paynesville 

25.  10949/744 29 The Inlet, Paynesville 

26.  10949/745 31 The Inlet, Paynesville 

27.  11074/842 9A The Inlet, Paynesville 

28.  11074/843 9B The Inlet, Paynesville 

29.  11335/746 27A The Inlet, Paynesville 

30.  11335/747 27B The Inlet, Paynesville 

31.  11397/833 17 The Inlet, Paynesville 

32.  11695/440 19A The Inlet, Paynesville 

33.  11695/441 19B The Inlet, Paynesville 

34.  11019/504 Road R1 

35.  11019/505 Reserve 1 

36.  11034/600 5A The Inlet, Paynesville 

37.  11034/601 5B The Inlet, Paynesville 

38.  10844/075 Canals, Paynesville 

39.  10844/076 Road R1 on PS524602Y 

 



 Website: www.eastgippsland.vic.gov.au     Twitter: @egsc    Email: feedback@egipps.vic.gov.au 

TABLE B – The Agreement is proposed to be ended in respect of these properties  

No.  Volume and Folio Address 

1.  11019/489 22 The Point, Paynesville 

2.  11019/490 21 The Point, Paynesville 

3.  11019/491 20 The Point, Paynesville 

4.  11019/492 19 The Point, Paynesville 

5.  11019/493 18 The Point, Paynesville 

6.  11019/494 17 The Point, Paynesville 

7.  11019/495 16 The Point, Paynesville 

8.  11019/497 11 The Point, Paynesville 

9.  11019/498 10 The Point, Paynesville 

10.  11019/499 9 The Point, Paynesville 

11.  11019/500 8 The Point, Paynesville 

12.  11019/501 7 The Point, Paynesville 

13.  11019/502 6 The Point, Paynesville 

14.  11019/503 2 The Point, Paynesville 

15.  11168/200 6/12 The Point, Paynesville 

16.  11168/201 5/12 The Point, Paynesville 

17.  11168/202 4/12 The Point, Paynesville 

18.  11168/203 3/12 The Point, Paynesville 

19.  11168/204 2/12 The Point, Paynesville 

20.  11168/205 1/12 The Point, Paynesville 
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ATTACHMENT 1 – Prescribed Form (Form 18) 



FORM 18 

Section 178C 

NOTICE OF PROPOSAL TO AMEND AND END IN PART AN AGREEMENT 

 

RESPONSIBLE AUTHORITY:  

East Gippsland Shire Council  

 

DESCRIPTION OF THE LAND AFFECTED BY THE AGREEMENT: 

Volume 10844 Folios 055-058 (inclusive), Folio 060, Folios 062-070 (inclusive) and Folios 075-076 
(inclusive), Volume 11129 Folio 337, Volume 11147 Folio 971, Volume 10949 Folio 731, Folio 733, 
Folios 735-737 (inclusive), Folios 740-742 (inclusive), Folios 744-745 (inclusive), Volume 11074 Folios 
842-843 (inclusive), Volume 11335 Folios 746-747 (inclusive), Volume 11397 Folio 833, Volume 11695 
Folios 440-441 (inclusive) , Volume 11019 Folios 489-495 (inclusive), Folios 497-505 (inclusive), 
Volume 11034 Folios 600-601 (inclusive), Volume 11168 Folios 200-205 (inclusive) 

 

DESCRIPTION OF THE PROPOSAL: 

To amend and end in part the section 173 agreement recorded on title in dealing number AD247186G 
on 17 November 2004 

APPLICATION REFERENCE NUMBER: 

9/2020/AGR 

 

WHO INITIATED THE PROPOSAL? 

The proposal was initiated by the responsible authority under section 178A(5) of the Planning and 
Environment Act 1987. 

You may look at the proposal and any documents that support the proposal at the website of the 
responsible authority, www.eastgippsland.vic.gov.au/PlanningApps  

This can be done anytime and is free of charge. 

Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Planning and Environment Act 1987, may object to, or make any 
other submission in relation to, the proposal. 

The responsible authority will not make a decision on the proposal under section 178E of the Planning 
and Environment Act 1987 before 18 January 2021 

If the responsible authority decides to amend or end the agreement, or refuses to amend or end the 
agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 

In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 

If the responsible authority proposes to amend or end the agreement in a manner that is substantively 
different from the proposal, the responsible authority will give notice of the new proposal to all parties 
to the agreement and any other persons to whom the responsible authority considers the decision to 
amend or end the agreement may cause material detriment. 

http://www.eastgippsland.vic.gov.au/PlanningApps
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ATTACHMENT 2 – Agreement AD247186G 



Imaged Document Cover Sheet

The document following this cover sheet is an imaged document supplied by LANDATA®, 
Victorian Land Registry Services.

Document Type Instrument

Document Identification AD247186G

Number of Pages

(excluding this cover sheet)

36

Document Assembled 31/01/2020 09:54

Copyright and disclaimer notice:
© State of Victoria. This publication is copyright. No part may be reproduced by any process except
in accordance with the provisions of the Copyright Act 1968 (Cth) and for the purposes of Section 32
of the Sale of Land Act 1962 or pursuant to a written agreement. The information is only valid at the
time and in the form obtained from the LANDATA® System. None of the State of Victoria,
LANDATA®, Victorian Land Registry Services Pty. Ltd. ABN 86 627 986 396 as trustee for the
Victorian Land Registry Services Trust ABN 83 206 746 897 accept responsibility for any
subsequent release, publication or reproduction of the information.

The document is invalid if this cover sheet is removed or altered.
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ATTACHMENT 3 – Proposed amended Agreement  

  



 

Planology Pty Ltd        PO Box 394 
ACN 616 641 199        Ivanhoe  VIC  3079 

T: 0430 453 372 

 
 

EAST GIPPSLAND SHIRE COUNCIL 
 

Council  
AND 

 
 

RIVIERA PROPERTIES PROJECTS LIMITED (ABN 86 061 677 218) 
 

the Owner 
 
 
 
 
 

Agreement under Section 173 of the Planning and 
Environment Act 1987 

 
Subject Land  Driftwood Close & Government Road, North Quay, Paynesville 
   PLAN OF SUBDIVISION NO. 524602Y (Riviera Harbours Stage 10) 
 
Parent Certificate  Volume 10662 Folio 008 
Of Title   
 
 

 
 
 

  
 



 

Planology Pty Ltd        PO Box 394 
ACN 616 641 199        Ivanhoe  VIC  3079 

T: 0430 453 372 

PLANNING AND ENVIRONMENT ACT 1987  
SECTION 173 AGREEMENT 

 
THIS AGREEMENT is made the  day of    

BETWEEN:- 

EAST GIPPSLAND SHIRE COUNCIL of 273 Main Street, Bairnsdale, Victoria 
(“Council”) 

and 
  
RIVIERA PROPERTIES PROJECTS LIMITED (ABN 86 061 677 218) of 
Level 1, 63 The Esplanade, Paynesville, Victoria 

(“the Owner”) 
 
 

INTRODUCTION 

A. The Council is the Responsible Authority for the Planning Scheme under the Act.  

B. The Owner is the registered proprietor of the Subject Land. 

C. It is a condition of planning permit number 574/2003/P (Amended) (“the Planning Permit”) 
that the Owner enter into this Agreement to develop and use the land in accordance with the 
Endorsed Plans and conditions of the Planning Permit.  A copy of the Planning Permit is 
attached to this Agreement and marked “A”.  

D. On 2 November 2004, Council and Riviera Properties Projects Limited (“the Former Owner”) 
entered into this Agreement in accordance with the Planning Permit.  The Agreement was 
recorded on the certificate of title to the Subject Land in dealing number AD247186G on 17 
November 2004. 

E. Under clause 3.2 of the Agreement, the Subject Land is required to be used and developed in 
accordance with the “Riviera Harbours – Guidelines for Construction, Siting of, External 
Alterations and Additions to Buildings and Structures on Riviera Harbours” (“the Guidelines”).   

F. Under the Guidelines, the Former Owner is entitled to appoint the Architectural Review Panel 
(ARP).  The consent of the ARP must be obtained before the Subject Land is developed.    

G. Since the Agreement was entered into, the Former Owner has been formally wound up and 
deregistered.  It is no longer possible to obtain the consent of the ARP under the Guidelines.   

H. The Council has decided to amend the Agreement under section 178E of the Act in order to 
remove the Owner’s obligation to use and develop the Subject Land in accordance with the 
Guidelines and to include certain obligations under the Guidelines in the Agreement.  
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E.I. The Parties enter into this Agreement: 

(a) to give effect to the requirements of the Planning Permit; and 

(b) to achieve and advance the objectives of planning in Victoria and the objectives of 
the Planning Scheme in respect of the Subject Land; 

(c) to remove the Owner’s obligation to use and develop the Subject Land in 
accordance with the Guidelines; and  

(d) to include certain obligations under the Guidelines in the Agreement.  

IT IS AGREED: 

 DEFINITIONS 

In this Agreement the words and expressions set out in this clause have the following 
meanings unless the context admits otherwise: 

 “the Act” means the Planning and Environment Act 1987. 

 “this Agreement” means this agreement and any agreement executed by the parties 
expressed to be supplemental to this Agreement. 

 “Beaching” means sand and stone mounding abutting the revetment wall intended 
to protect the revetment wall and prevent water vehicles from running aground. 

 “the Building Envelope” means a building envelope shown on the Endorsed Plan. 

 “Canal Lot” means a Lot that adjoins a canal.  

 “the Endorsed Plan” means the plan, endorsed with the stamp of the Council that 
forms part of the Planning Permit.  A copy of the plan, as at the date of this 
Agreement, is attached to this Agreement and marked with the letter “B”. 

 “Lot” means a lot on the Endorsed Plan.  

 “Owner” means the person or persons registered or entitled from time to time to 
be registered by the Registrar of Titles as proprietor or proprietors of an estate in 
fee simple of the Subject Land or any part of it and includes a Mortgagee-in-
possession. 

 “Planning Permit” means the Planning Permit referred to in recital C of this 
Agreement.  

 “Planning Scheme” means the East Gippsland Planning Scheme and any other 
planning scheme which applies to the Subject Land.  

 “Soil and Water Management Plan” means the “Soil and Water Management Plan 
– Riviera Harbours Allotment Development”, as amended from time to time.  A copy 
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of the Soil and Water Management Plan is available for inspection at Council offices 
during normal business hours upon giving Council reasonable notice.      

 “Subject Land” means the land situated at Driftwood Close, Paynesville being Lot A 
on Plan of Subdivision No. 501030Y and being the land described in Certificate of 
Title Volume 10662 Folio 008.  

Any reference to the Subject Land in this Agreement will include a reference to any 
lot created by the subdivision of the Subject Land or any part of it. 

 “Tree” means a tree capable of reaching a height of 5 metres or more. 

 “Mortgagee” means the person or persons registered or entitled from time to time 
to be registered by the Registrar or Titles as Mortgagee of the Subject Land or any 
part of it.  

 INTERPRETATION 

In this Agreement unless the context admits otherwise: 

 The singular includes the plural and vice versa. 

 A reference to a gender includes a reference to each other gender. 

 A reference to a person includes a reference to a firm, corporation or other 
corporate body and that person's successors in law. 

 If a party consists of more than one person this Agreement binds them jointly and 
each of them severally. 

 A reference to an Act, Regulation or the Planning Scheme includes any Acts, 
Regulations or amendments amending, consolidating or replacing the Act, 
Regulation or Planning Scheme. 

 The introductory clauses to this Agreement  are and will be deemed to form part of 
this Agreement. 

 The Owner's obligations under this Agreement, will take effect as separate and 
several covenants which are annexed to and run at law and equity with the Subject 
Land PROVIDED THAT if the Subject Land is subdivided, the Agreement must be 
read and applied so that each subsequent owner of a lot is only responsible for 
those covenants and obligations which relate to that owner’s lot. 
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 SPECIFIC OBLIGATIONS OF THE OWNER 

The Owner covenants and agrees that: 

 Development in accordance with Planning Permit 

the Subject Land shall only be developed in accordance with the Endorsed Plans 
and conditions of the Planning Permit or any subsequent amendment to the permit 
approved by Council. 

 [Clause 3.2 deleted] 

 Obligations from the Guidelines – General  

the Owner covenants and agrees that, unless with the prior written consent of 
Council: 

 the Owner must not construct, or permit to be constructed, a building 
(excluding unroofed decking, landings and jetties) outside the Building 
Envelope on the Subject Land; 

 no more than one dwelling may be developed on a Lot;  

 any dwelling erected on a Subject Land must: 

 have a minimum floor level of 2.5 metres Australian Height 
Datum;  

 have a floor area of not less than 150 square metres within the 
outer walls thereof calculated by excluding the area of any 
carport, garage, terrace, pergola or verandah; and 

 be built only of new materials; 

 all buildings visible from the street or canal must be designed, 
constructed and maintained to be similar to the main building on that 
lot; 

 any areas used for the purpose of drying, storage tanks or refuse storage 
must not be visible from the street or canal;  

 vehicle driveways and other paved areas visible from the street or canal 
must be constructed of clay brick, masonry pavers, stone sheeted 
bitumen, hot mix, patterned and coloured concrete or exposed 
aggregate concrete;  

 the Owner must develop the Subject Land in accordance with the Soil 
and Water Management Plan;  

 no Trees may be planted within 3 metres of the revetment wall;  
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 any service areas on a Canal Lot must not be visible from the street or 
canal;  

 the Owner must not erect, or permit to be erected any fence on a Canal 
Lot: 

 exceeding 1.8 metres in height;  

 along the canal boundary or the revetment wall; or 

 within 5 metres of the canal boundary; and 

 the Owner must not erect, or permit to be erected any fence on any 
boundary of a Lot adjoining a road reserve.  

 Obligations from the Guidelines – Revetment wall 

the Owner covenants and agrees that: 

 the Owner must maintain and repair all works associated with: 

 the revetment wall structure adjoining the Owner’s Lot, 
including the footings and footing foundations, the canal 
walling and associated grid cabling system; 

 the canal Beaching adjoining the Owner’s Lot; and 

 boat ramps, jetties, landings and decks adjoining the Owner’s 
Lot; 

at the full cost of the Owner to the satisfaction of Council; 

 the Owner must not alter, demolish, or attach any shackles, cables or 
fixing eyes to, any part of the revetment wall unless with Council’s prior 
written consent;  

 the revetment wall structure, footings and footing foundations adjoining 
the Owner’s Lot must be inspected every five years, and after any flood 
event, by an independent and appropriately qualified professional to the 
satisfaction of Council in order:  

 to check the structural stability and integrity of the wall; and 

 to recommend any necessary works and actions, which must 
be carried out.  A copy of the inspection assessment and 
recommendations must be lodged with Council within one 
month of the inspection and assessment having been carried 
out;  

at the full cost of the Owner to the satisfaction of Council; 
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 the Owner must ensure that no operations, actions or practices are 
carried out on the Subject Land which result in contamination or 
pollution of the canals system; and 

 the Owner must not construct, or permit to be constructed, any jetty, 
landing, boatshed or mooring structure unless with the prior written 
consent of Council.  

 Council’s Costs to be Paid 

This Agreement will be prepared at the Owner’s cost and to the satisfaction of the 
responsible authority, and must be registered on title in accordance with Section 
181 of the Planning and Environment Act 1987. 

The Owner must pay to the Council, the Council's reasonable costs and expenses 
(including legal expenses) of an incidental to the preparation, drafting, finalisation, 
engrossment, execution, registration and enforcement of this Agreement wand 
until those costs are paid they will remain a debt of the Owner to the Council.  

 FURTHER OBLIGATIONS OF THE OWNER  

The Owner further covenants and agrees that: 

 Notice and Registration 

the Owner will bring this Agreement to the attention of all prospective purchasers, 
mortgagees, transferees and assigns; 

 Further actions 

 the Owner will do all things necessary, including signing any further 
agreements, undertakings, covenants and consents, approvals or other 
documents necessary for the purpose of ensuring that the Owner carries 
out the Owner’s covenants under this Agreement and to enable the 
Owner to enforce the performance by the Owner of such covenants and 
undertakings; 

 the Owner will consent to the Council making application to the 
Registrar of Titles to make a recording of this Agreement in the Register 
on the Certificate of Title of the Subject Land in accordance with Section 
181 of the Act and do all things necessary to enable Council to do so 
including signing any further agreement, acknowledgment or document 
or procuring the consent to this Agreement of any mortgagee or 
caveator to enable the recording to be made in the Register under that 
Section; 

 Exemption 

The Owner will exempt the Council, its employees, contractors and agents from and 
against all costs, expenses, losses or damages whatsoever which they or any of 
them may sustain incur or suffer, or be or become liable for or in respect of any 
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suit, action, proceeding, judgment or claim brought by any person whatsoever 
arising from or referable to this Agreement or any non-compliance thereof. 

 AGREEMENT UNDER SECTION 173 OF THE ACT 

The Council and the Owner agree that without limiting or restricting their respective powers 
to enter into this Agreement and, insofar as it can be so treated, this Agreement is made 
pursuant to Section 173 of the Act.  

 OWNER’S WARRANTIES 

Without limiting the operation or effect which this Agreement has, the Owner warrants that 
apart from the Owner and any other person who has consented in writing to this Agreement, 
no other person has any interest, either legal or equitable, in the Subject Land which may be 
affected by this Agreement. 

 SUCCESSORS IN TITLE 

Without limiting the operation or effect that this Agreement has, the Owner must ensure 
that, until such time as a memorandum of this Agreement is registered on the title to the 
Subject Land, successors in title shall be required to: 

 give effect to and do all acts and sign all documents which will require those 
successors to give effect to this Agreement; and 

 execute a deed agreeing to be bound by the terms of this Agreement.  

 GENERAL MATTERS 

 Notices 

A notice or other communication required or permitted to be served by a party on 
another party must be in writing and may be served: 

 by delivering it personally to that party; 

 by sending it by prepaid post addressed to that party at the address set 
out in this Agreement or subsequently notified to each party from time 
to time;  

 by sending it by facsimile provided that a communication sent by 
facsimile shall be confirmed immediately in writing by the sending party 
hand delivery or prepaid post. 

 A notice or other communication is deemed served: 

 if delivered, on the next following business day; 

 if posted, on the expiration of two business days after the date of 
posting; or 
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 if sent by facsimile, on the next following business day unless the 
receiving party has requested retransmission before the end of that 
business day.  

 No Waiver 

Any time or other indulgence granted by the Council to the Owner or any variation 
of the terms and conditions of this Agreement or any judgment or order obtained 
by the Council against the Owner will not in any way amount to a waiver of any of 
the rights or remedies of the Council in relation to the terms of this Agreement. 

 Severability 

If a court, arbitrator, tribunal or other competent authority determines that a word, 
phrase, sentence, paragraph or clause of this Agreement is unenforceable, illegal or 
void then it must be severed and the other provisions of this Agreement will remain 
operative. 

 No fettering of the Council’s powers 

It is acknowledged and agreed that this Agreement does not fetter or restrict the 
power or discretion of Council to make any decision or impose any requirements or 
conditions in connection with the granting of any planning approval or certification 
of any plans of subdivision applicable to the Subject Land or relating to any use or 
development of the Subject Land. 

 COMMENCEMENT OF AGREEMENT 

Unless otherwise provided in this Agreement, this Agreement commences from the date of 
this Agreement.   

 ENDING OF AGREEMENT 

This Agreement may be ended by agreement between Council and the Owner.   

This Agreement may be ended wholly or in part or as to any part of the land by the 
Responsible Authority with the approval of the Minister or by agreement between the 
Responsible Authority and all persons who are bound by the agreement.  
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SIGNED, SEALED AND DELIVERED as an agreement under Division 2 of Part 9 of the Act and as a 
Deed between the Parties. 
 
 
The Common Seal of the East Gippsland Shire Council 
was hereunto affixed on the  . . . . .  day 
of  . . . . . . . . . . .  , in the presence of: 

 

 
 

.………………………………………………………………..  Chief Executive 

 

 

…………………………………………………………………  Witness 
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ATTACHMENT 4 – Frequently Asked Questions   

 



 

 

Frequently Asked Questions  

1. What is a section 173 agreement? 

A section 173 agreement is a legal agreement between Council and an owner of land entered 
into under section 173 of the Planning and Environment Act 1987 (PE Act).  It may impose 
conditions or restrictions on the use or development of land and will bind future owners and 
occupiers of the land. 

2. How do I know if a section 173 agreement burdens my land? 

If your land is burdened by a section 173 agreement, it will be recorded on the certificate of 
title to your land.   

3. What do the section 173 agreements require of landowners? 

The section 173 agreements affecting the residential estates in Kings Cove, Metung and 
Riviera Harbours, Paynesville impose various obligations on landowners.  In particular, the 
agreements require landowners to comply with a set of design guidelines (Design Guidelines).   

The Design Guidelines then require that an owner obtains the approval of an architectural 
review committee (ARC) or an architectural review panel (ARP) before any development takes 
place or an existing development is altered.  

The ARC and the ARP were funded and controlled by the original owners of the land, being 
Kings Cove Metung Pty Ltd and Riviera Properties Projects Limited.   

In 2017, both companies were wound up and deregistered.  

4. How does the winding up of the original owners affect the operation of the section 173 
agreements? 

The winding up of the original owners means that houses cannot be built on vacant lots and 
existing buildings cannot be extended without breaching the agreements.  This is because the 
required approvals from the ARC and the ARP cannot be obtained under the Design 
Guidelines. 

5. Why has Council decided to take action? 

Council has decided to take action because it is a party to the agreements and this is a 
significant issue facing a large number of landowners.  

6. Why is Council proposing to amend some agreements and end other agreements? 

Council is proposing to end agreements where a property is subject to more than one 
agreement imposing the same (or very similar) obligations.  This will remove duplicate 
agreement(s) from these titles.  One agreement will remain on the title, which is proposed to 
be amended. 

Council is proposing to amend agreements to delete the obligation to comply with the Design 
Guidelines so the approval of the ARC or the ARP will be no longer required.  The amendments 
also seek to incorporate certain aspects of the Design Guidelines into agreements.   

7. Is Council proposing any changes to the restrictive covenants? 

No.  Owners should seek their own advice if they have concerns about a restrictive covenant.  
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8. How long will the process for amending and ending the section 173 agreements take? 

This will depend on various factors, including whether any objections are received and 
whether any applications for review are lodged with the Victorian Civil and Administrative 
Tribunal (VCAT). 

If there are no objections to a proposal, the process will likely be finalised in early 2021.  If 
there is community opposition to a proposal and an application is lodged with VCAT, the 
process in relation to that agreement will likely take an additional 9 to 12 months.   

9. What happens to any planning applications lodged with Council before the section 173 
agreements are amended or ended? 

Council will continue to consider all planning applications in accordance with the East 
Gippsland Planning Scheme and the PE Act.  It must consider any agreement recorded on the 
certificate of title to the land.  The relevance of an agreement to a permit application will vary 
from case to case.   

Officers will continue to work with landowners in response to their individual applications and 
circumstances. 

10. Who is responsible for the costs of amending and ending the section 173 agreements? 

Council will be responsible for the costs of amending and ending the section 173 agreements.  
This includes the fees associated with lodging the various documents at the Land Registry. 

11. Why have I received multiple letters relating to different section 173 agreements? 

You will have received multiple letters if your land is burdened by more than one section 173 
agreement that is proposed to be amended/ended.   

You should read each letter carefully as each letter relates to a different agreement.  If you 
wish to object to a proposal affecting your land, you will need to clearly identify the specific 
application to which you object.   

12. Why are only some aspects of the Design Guidelines incorporated into the amended section 
173 agreements? 

Council did not include every aspect of the Design Guidelines in the amended agreements to 
avoid them becoming unnecessarily complex.  Further, some aspects of the Design Guidelines 
were too ambiguous and subjective for Council and landowners to reasonably determine 
compliance. 

13. Why is the ending clause proposed to be amended in some section 173 agreements? 

Council proposes to amend some of the ending clauses to remove obsolete requirements that 
require the consent of the Minister for Planning.  
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Contact:  Nicole Reynolds 
Telephone No: (03) 5153 9500 
Email:  feedback@egipps.vic.gov.au 
Ref:   10/2020/AGR 

11 December 2020 

 
 
 
 
 
 
 
 
To The Addressee 

Notice under section 178C(2) of the Planning and Environment Act 1987 
Proposal to amend and end in part section 173 agreement AE324337A 
Kings Cove, Metung 

Section 173 agreement AE324337A (Agreement) is recorded on the title to your land.   
 
This letter, together with the prescribed form at Attachment 1, provides notice under section 
178C(2) of the Planning and Environment Act 1987 (Act) of a proposal by East Gippsland Shire 
Council (Council) to amend and end in part the Agreement in accordance with section 178A(5) of 
the Act.  

Background 

1. During the mid-2000s, Kings Cove Metung Pty Ltd (formerly Storth Ryes Pty Ltd) (KCM) 
commenced developing land in Metung for an integrated golf course and residential 
development known as Kings Cove, Metung.  

2. The subdivision of the land occurred in stages.  As part of each stage of the subdivision, 
KCM entered into a section 173 agreement with Council.  

3. Council and KCM entered into the Agreement, which was recorded on title in dealing 
number AE324337A on 7 March 2006.  A copy of the Agreement is included at Attachment 
2. 

4. The Agreement requires each lot to be developed and used for the purpose of a single 
dwelling and associated outbuildings in accordance with the ‘Kings Cove – Metung – 
Guidelines for Construction, Siting of, External Alterations and Additions to Buildings and 
Structures on Kings Cove Stages 2 to 9, Low Residential Zone’ (Guidelines).  

5. Under the Guidelines: 

a. KCM is entitled to appoint an Architectural Review Committee (ARC); and 

b. the ARC must approve the plans and specifications of a building before it is 
constructed on a lot.  

6. KCM was formally wound up and deregistered on 18 April 2017.   

Corporate Centre 

273 Main Street (PO Box 1618) 

Bairnsdale Victoria 3875 

Telephone: (03) 5153 9500 

National Relay Service: 133 677 

Residents’ Info Line: 1300 555 886 

Facsimile: (03) 5153 9576 

Email: feedback@egipps.vic.gov.au 

ABN 81 957 967 765 

mailto:feedback@egipps.vic.gov.au
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7. As KCM no longer exists, it is not possible to obtain approval from the ARC under the 
Guidelines.  Therefore, a landowner wishing to develop their lot, whether for a new dwelling 
or to extend or alter an existing dwelling, will be in breach of the Agreement if the approval 
of the ARP is not obtained before development is commenced. 

Proposal under section 178A(5) of the Act 

The Agreement is currently recorded on all those certificates of title listed in Tables A and B to this 
letter.  It is proposed to: 

1. amend the Agreement burdening the properties listed in Table A; and 

2. end the Agreement burdening the properties listed in Table B.  

Proposed amendment – Table A 
The Agreement burdening the properties listed in Table A is proposed to be amended.  The 
proposed amendments to the Agreement are shown as tracked-changes in the document at 
Attachment 3.  

What is the purpose of the proposed amendment? 

The purpose of the proposed amendment is to: 

1. enable landowners to develop their lots without the approval of the ARC, and therefore, 
without breaching the Agreement; and 

2. provide a practical way to give ongoing effect of the Guidelines even though the approval 
of the ARC will no longer be required.   

What is the proposed amendment? 

The proposed amendment involves: 

1. removing the obligation on landowners to use and develop their lots in accordance with the 
Guidelines; and 

2. including certain obligations from the Guidelines in the Agreement.   

Proposed ending – Table B 
The Agreement burdening the properties listed in Table B is proposed to be ended as to those 
properties.  Once it has been ended, the Agreement will be removed from title.  

Why is the Agreement no longer required in respect of these properties? 

The properties in Table B are currently subject to more than one section 173 agreement that 
imposes the same (or very similar) set of obligations.  In order to ensure clarity and reduce 
duplication, the Agreement is proposed to be ended in respect of these properties.  By way of 
separate applications, the other agreements will be either amended or ended.    
 
As a result, one of the other agreements (in its proposed amended form) will remain recorded on 
the title to these properties to ensure the ongoing effect of relevant obligations.   

Your rights 

You may look at the proposal and any documents that support the proposal on the website of the 
responsible authority www.eastgippsland.vic.gov.au/PlanningApps  
 

http://www.eastgippsland.vic.gov.au/PlanningApps
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Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Act, may object to, or make any other submission in relation to, 
the proposal. 
 
The responsible authority will not make a decision on the proposal under section 178E of the Act 
before 18 January 2021. 
 
If the responsible authority decides to amend or end the agreement, or refuses to amend or end 
the agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 
 
In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 
 
If the responsible authority proposes to amend or end the agreement in a manner that is 
substantively different from the proposal, the responsible authority will give notice of the new 
proposal to all parties to the agreement and any other persons to whom the responsible authority 
considers the decision to amend or end the agreement may cause material detriment. 
 
If you have any questions, please contact me. 

Yours sincerely  

 
NICOLE REYNOLDS 
Acting Manager Planning 
 

Attachments 

▪ Attachment 1 – Prescribed Form 

▪ Attachment 2 – Agreement AE324337A 

▪ Attachment 3 – Proposed amended Agreement  

▪ Attachment 4 – Frequently Asked Questions  
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TABLE A – The Agreement is proposed to be amended in respect of these properties  

No.  Volume and 
Folio 

Address 

1.  10941/484 11 Storth Ryes Avenue, Metung 

2.  10941/485 17 Storth Ryes Avenue, Metung 

3.  10941/486 19 Storth Ryes Avenue, Metung 

4.  10941/487 23 Storth Ryes Avenue, Metung 

5.  10941/488 27 Storth Ryes Avenue, Metung 

6.  10941/489 31 Storth Ryes Avenue, Metung 

7.  10941/490 1 The Billabong, Metung 

8.  10941/491 2 The Billabong, Metung 

9.  10941/492 8 The Billabong, Metung 

10.  10941/493 14 The Billabong, Metung 

11.  10941/494 17 The Billabong, Metung 

12.  10941/495 15 The Billabong, Metung 

13.  10941/496 9 The Billabong, Metung 
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ATTACHMENT 1 – Prescribed Form (Form 18) 



FORM 18 

Section 178C 

NOTICE OF PROPOSAL TO AMEND AN AGREEMENT 

 

RESPONSIBLE AUTHORITY:  

East Gippsland Shire Council  

 

DESCRIPTION OF THE LAND AFFECTED BY THE AGREEMENT: 

Volume 10941 Folio 484-496 (inclusive) 

 

DESCRIPTION OF THE PROPOSAL: 

To amend the section 173 agreement recorded on title in dealing number AE324337A on 1 May 2006 

 

APPLICATION REFERENCE NUMBER: 

10/2020/AGR 

 

WHO INITIATED THE PROPOSAL? 

The proposal was initiated by the responsible authority under section 178A(5) of the Planning and 
Environment Act 1987. 

You may look at the proposal and any documents that support the proposal at the website of the 
responsible authority, www.eastgippsland.vic.gov.au/PlanningApps  

This can be done anytime and is free of charge. 

Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Planning and Environment Act 1987, may object to, or make any 
other submission in relation to, the proposal. 

The responsible authority will not make a decision on the proposal under section 178E of the Planning 
and Environment Act 1987 before 18 January 2021 

If the responsible authority decides to amend or end the agreement, or refuses to amend or end the 
agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 

In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 

If the responsible authority proposes to amend or end the agreement in a manner that is substantively 
different from the proposal, the responsible authority will give notice of the new proposal to all parties 
to the agreement and any other persons to whom the responsible authority considers the decision to 
amend or end the agreement may cause material detriment. 

http://www.eastgippsland.vic.gov.au/PlanningApps
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ATTACHMENT 2 – Agreement AE324337A 



Imaged Document Cover Sheet

The document following this cover sheet is an imaged document supplied by LANDATA®, 
Victorian Land Registry Services.

Document Type Instrument

Document Identification AE324337A

Number of Pages

(excluding this cover sheet)

8

Document Assembled 06/02/2020 13:15

Copyright and disclaimer notice:
© State of Victoria. This publication is copyright. No part may be reproduced by any process except
in accordance with the provisions of the Copyright Act 1968 (Cth) and for the purposes of Section 32
of the Sale of Land Act 1962 or pursuant to a written agreement. The information is only valid at the
time and in the form obtained from the LANDATA® System. None of the State of Victoria,
LANDATA®, Victorian Land Registry Services Pty. Ltd. ABN 86 627 986 396 as trustee for the
Victorian Land Registry Services Trust ABN 83 206 746 897 accept responsibility for any
subsequent release, publication or reproduction of the information.

The document is invalid if this cover sheet is removed or altered.



















 Website: www.eastgippsland.vic.gov.au     Twitter: @egsc    Email: feedback@egipps.vic.gov.au 

ATTACHMENT 3 – Proposed amended Agreement  

  



 

Planology Pty Ltd        PO Box 394 
ACN 616 641 199        Ivanhoe  VIC  3079 

T: 0430 453 372 

 
 

EAST GIPPSLAND SHIRE COUNCIL 
 

Council  
AND 

 
 

KINGS COVE METUNG PTY LTD (ACN 006 383 179) 
 

Owner 
 
 
 
 
 

Agreement under Section 173 of the Planning and 
Environment Act 1987 

 
Subject Land  48 Kings Cove Boulevard, METUNG  VIC  3904 
   Certificate of Title Volume 10838 Folio 730 
   Lot G on PS 517828L 
   “Storth Ryes Avenues”& “The Billabong”, Kings Cove 
   PLAN OF SUBDIVISION NO. 517830A 
   (Stage 5 – Lots 102-114)     
  
 
 

 
 
 

  
 



 

Planology Pty Ltd        PO Box 394 
ACN 616 641 199        Ivanhoe  VIC  3079 

T: 0430 453 372 

PLANNING AND ENVIRONMENT ACT 1987  
SECTION 173 AGREEMENT 

 
THIS AGREEMENT is made the  day of    

BETWEEN:- 

EAST GIPPSLAND SHIRE COUNCIL of 273 Main Street, Bairnsdale in the State of 
Victoria (“Council”) 
 
and 
  
KINGS COVE METUNG PTY LTD (ACN 006 383 179) of Level 1, 63 The Esplanade, 
Paynesville, in the said State (“the Owner”) 
 
 

BACKGROUND PROVISIONS: 

A. The Owner is the registered proprietor of all that price of land being the whole of the land 
described in Certificate of Title Volume 10838 Folio 730. 

B. The Owner has made application to the Council for a Planning Permit.  

C. The Council has issued Planning Permit Number 334/2003/P subject to certain conditions, 
one of which is that the parties enter into an agreement pursuant to Section 173 of the 
Planning and Environment Act. 

D. On 7 March 2006, Council and Kings Cove Metung Pty Ltd (the Former Owner) entered into 
this Agreement in accordance with the Planning Permit.  The Agreement was recorded on 
the certificate of title to the Subject Land in dealing number AE3224337A on 1 May 2006.  

E. Under clause 3 of the Agreement, the Subject Land is required to be used and developed in 
accordance with the “Kings Cove – Metung – Guidelines for Construction, Siting of, External 
Alterations and Additions to Buildings and Structures on Kings Cove Stages 2 to 9, Low 
Density Residential Zone” dated December 2001 (the Guidelines).   

F. Under the Guidelines, the Former Owner is entitled to appoint an Architectural Review 
Committee (ARC).  The consent of the ARC must be obtained before the Subject Land is 
developed.    

G. Since the Agreement was entered into, the Former Owner has been formally wound up and 
deregistered.  It is no longer possible to obtain the consent of the ARC under the 
Guidelines.   
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H. The Council has decided to amend the Agreement under section 178E of the Act in order to 
remove the Owner’s obligation to use and develop the Subject Land in accordance with the 
Guidelines and to include certain obligations under the Guidelines in the Agreement.   

I. The Parties enter into this Agreement: 

(a) to give effect to the requirements of the Planning Permit;  

(b) to achieve and advance the objectives of planning in Victoria and the objectives of 
the Planning Scheme in respect of the Subject Land; 

(c) to remove the Owner’s obligation to use and develop the Subject Land in 
accordance with the Guidelines; and 

(d) to include certain obligations under the Guidelines in the Agreement.    

 

OPERATIVE PROVISIONS: 

1. The parties confirm the Background Provisions to this agreement.  

2. This agreement is made pursuant to Section 173 of the Planning & Environment Act.  

3. [Clause 3 deleted] 

4. Definitions 

In this Agreement the words and expressions set out in this clause have the following 
meanings unless the context admits otherwise: 

“Building Envelope” means a building envelope shown on the Endorsed Plan. 

“the Endorsed Plan” means the plan, endorsed with the stamp of the Council, that forms part 
of the Planning Permit.   

“Lot” means a lot on the Endorsed Plan. 

“Owner” means the person or persons registered or entitled from time to time to be 
registered by the Registrar of Titles as proprietor or proprietors of an estate in fee simple of 
the Subject Land or any part of it and includes a Mortgagee-in-possession. 

“Planning Permit” means the Planning Permit referred to in recital C of this Agreement.  

“Planning Scheme” means the East Gippsland Planning Scheme and any other planning 
scheme which applies to the Subject Land.  

“Soil and Water Management Plan” means the “Kings Cove – Soil and Water Management 
Plan – Specifications for Construction of Dwellings”, as amended from time to time.  A copy of 
the Soil and Water Management Plan is available for inspection at Council offices during 
normal business hours upon giving Council reasonable notice.      
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“Solid Fence” means a fence that is less than 50% transparent. 

“Subject Land” means the land situated at 48 Kings Cove Boulevard, Metung being the land 
referred to in Certificate of Title Volume 10838 Folio 730 and any reference to the Subject 
Land in this Agreement includes a reference to any lot created by the subdivision of the 
Subject Land or any part of it.  

5. Obligations from the Guidelines 

The Owner covenants and agrees that, unless with the prior written consent of Council: 

(a) the Owner must not construct, or permit to be constructed, a building outside the 
Building Envelope on the Subject Land; 

(b) the Owner must develop the Subject Land in accordance with the Soil and Water 
Management Plan; 

(c) no more than one dwelling may be developed on a Lot;  

(d) any dwelling erected on the Subject Land must have a floor area of not less than 
170 square metres within the outer walls thereof calculated by excluding the area 
of any carport, garage, terrace, pergola or verandah and must be built only of new 
materials; 

(e) all outbuildings visible from the street, reserve, adjoining allotments or the lake 
must be designed, constructed and maintained to be similar to the main building 
on that lot;  

(f) if a Lot is developed with a dwelling, fully enclosed and covered parking must be 
provided for not less than two motor vehicles;  

(g) any areas used for the purpose of drying or airing clothes, storage tanks or refuse 
storage must not be visible from the street, reserves, adjoining allotments or the 
lake;   

(h) vehicle driveways and other paved areas visible to the public must be constructed 
of clay brick, masonry pavers, crushed stone, stone sheeted bitumen, hot mix, 
patterned and coloured concrete, exposed aggregate concrete or formed quality 
gravel surface;  

(i) the Owner must not erect, or permit to be erected, a fence on any boundary of a 
Lot adjoining a road reserve; and 

(j) the Owner must not erect, or permit to be erected, a Solid Fence within 15 metres 
of the front or rear boundaries of a Lot or within 5 metres of a side boundary of a 
Lot.   

4.6. The Owner must not sell, transfer, dispose of, assign, mortgage or otherwise part with 
possession of the land or any part of it without first disclosing to its successors the 
existence and nature of this agreement.  
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5.7. The parties acknowledge and agree that the covenants and agreements entered into by the 
Owner in this agreement are intended to take effect as covenants which shall be annexed 
to and run at law and in equity with the land and which shall bind the Owner, his 
successors, assignees and transferees, the registered proprietors for the time being of the 
land and every part thereof.  
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SIGNED, SEALED AND DELIVERED as an agreement under Division 2 of Part 9 of the Act and as a 
Deed between the Parties. 
 
 
The Common Seal of the East Gippsland Shire Council 
was hereunto affixed on the  . . . . .  day 
of  . . . . . . . . . . .  , in the presence of: 

 

 
 

.………………………………………………………………..  Chief Executive 

 

 

…………………………………………………………………  Witness 
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ATTACHMENT 4 – Frequently Asked Questions  

 



 

 

Frequently Asked Questions  

1. What is a section 173 agreement? 

A section 173 agreement is a legal agreement between Council and an owner of land entered 
into under section 173 of the Planning and Environment Act 1987 (PE Act).  It may impose 
conditions or restrictions on the use or development of land and will bind future owners and 
occupiers of the land. 

2. How do I know if a section 173 agreement burdens my land? 

If your land is burdened by a section 173 agreement, it will be recorded on the certificate of 
title to your land.   

3. What do the section 173 agreements require of landowners? 

The section 173 agreements affecting the residential estates in Kings Cove, Metung and 
Riviera Harbours, Paynesville impose various obligations on landowners.  In particular, the 
agreements require landowners to comply with a set of design guidelines (Design Guidelines).   

The Design Guidelines then require that an owner obtains the approval of an architectural 
review committee (ARC) or an architectural review panel (ARP) before any development takes 
place or an existing development is altered.  

The ARC and the ARP were funded and controlled by the original owners of the land, being 
Kings Cove Metung Pty Ltd and Riviera Properties Projects Limited.   

In 2017, both companies were wound up and deregistered.  

4. How does the winding up of the original owners affect the operation of the section 173 
agreements? 

The winding up of the original owners means that houses cannot be built on vacant lots and 
existing buildings cannot be extended without breaching the agreements.  This is because the 
required approvals from the ARC and the ARP cannot be obtained under the Design 
Guidelines. 

5. Why has Council decided to take action? 

Council has decided to take action because it is a party to the agreements and this is a 
significant issue facing a large number of landowners.  

6. Why is Council proposing to amend some agreements and end other agreements? 

Council is proposing to end agreements where a property is subject to more than one 
agreement imposing the same (or very similar) obligations.  This will remove duplicate 
agreement(s) from these titles.  One agreement will remain on the title, which is proposed to 
be amended. 

Council is proposing to amend agreements to delete the obligation to comply with the Design 
Guidelines so the approval of the ARC or the ARP will be no longer required.  The amendments 
also seek to incorporate certain aspects of the Design Guidelines into agreements.   

7. Is Council proposing any changes to the restrictive covenants? 

No.  Owners should seek their own advice if they have concerns about a restrictive covenant.  
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8. How long will the process for amending and ending the section 173 agreements take? 

This will depend on various factors, including whether any objections are received and 
whether any applications for review are lodged with the Victorian Civil and Administrative 
Tribunal (VCAT). 

If there are no objections to a proposal, the process will likely be finalised in early 2021.  If 
there is community opposition to a proposal and an application is lodged with VCAT, the 
process in relation to that agreement will likely take an additional 9 to 12 months.   

9. What happens to any planning applications lodged with Council before the section 173 
agreements are amended or ended? 

Council will continue to consider all planning applications in accordance with the East 
Gippsland Planning Scheme and the PE Act.  It must consider any agreement recorded on the 
certificate of title to the land.  The relevance of an agreement to a permit application will vary 
from case to case.   

Officers will continue to work with landowners in response to their individual applications and 
circumstances. 

10. Who is responsible for the costs of amending and ending the section 173 agreements? 

Council will be responsible for the costs of amending and ending the section 173 agreements.  
This includes the fees associated with lodging the various documents at the Land Registry. 

11. Why have I received multiple letters relating to different section 173 agreements? 

You will have received multiple letters if your land is burdened by more than one section 173 
agreement that is proposed to be amended/ended.   

You should read each letter carefully as each letter relates to a different agreement.  If you 
wish to object to a proposal affecting your land, you will need to clearly identify the specific 
application to which you object.   

12. Why are only some aspects of the Design Guidelines incorporated into the amended section 
173 agreements? 

Council did not include every aspect of the Design Guidelines in the amended agreements to 
avoid them becoming unnecessarily complex.  Further, some aspects of the Design Guidelines 
were too ambiguous and subjective for Council and landowners to reasonably determine 
compliance. 

13. Why is the ending clause proposed to be amended in some section 173 agreements? 

Council proposes to amend some of the ending clauses to remove obsolete requirements that 
require the consent of the Minister for Planning.  
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Contact:  Nicole Reynolds 
Telephone No: (03) 5153 9500 
Email:  feedback@egipps.vic.gov.au 
Ref:  11/2020/AGR 

11 December 2020 

 
 
 
 
 
 
 
 
To The Addressee 

Notice under section 178C(2) of the Planning and Environment Act 1987 
Proposal to amend and end in part section 173 agreement AF246024X 
Kings Cove, Metung 

Section 173 agreement AF246024X (Agreement) is recorded on the title to your land.   
 
This letter, together with the prescribed form at Attachment 1, provides notice under section 
178C(2) of the Planning and Environment Act 1987 (Act) of a proposal by East Gippsland Shire 
Council (Council) to amend and end in part the Agreement in accordance with section 178A(5) of 
the Act.  

Background 

1. During the mid-2000s, Kings Cove Metung Pty Ltd (formerly Storth Ryes Pty Ltd) (KCM) 
commenced developing land in Metung for an integrated golf course and residential 
development known as Kings Cove, Metung.  

2. The subdivision of the land occurred in stages.  As part of each stage of the subdivision, 
KCM entered into a section 173 agreement with Council.  

3. Council and KCM entered into the Agreement, which was recorded on title in dealing 
number AF246024X on 2 August 2007.  A copy of the Agreement is included at Attachment 
2. 

4. The Agreement requires each lot to be developed and used for the purpose of a single 
dwelling and associated outbuildings in accordance with the ‘Kings Cove – Metung – 
Guidelines for Construction, Siting of, External Alterations and Additions to Buildings and 
Structures on Kings Cove Stages 2 to 9, Low Residential Zone’ (Guidelines).  

5. Under the Guidelines: 

a. KCM is entitled to appoint an Architectural Review Committee (ARC); and 

b. the ARC must approve the plans and specifications of a building before it is 
constructed on a lot.  

6. KCM was formally wound up and deregistered on 18 April 2017.   

Corporate Centre 

273 Main Street (PO Box 1618) 

Bairnsdale Victoria 3875 

Telephone: (03) 5153 9500 

National Relay Service: 133 677 

Residents’ Info Line: 1300 555 886 

Facsimile: (03) 5153 9576 

Email: feedback@egipps.vic.gov.au 

ABN 81 957 967 765 

mailto:feedback@egipps.vic.gov.au
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7. As KCM no longer exists, it is not possible to obtain approval from the ARC under the 
Guidelines.  Therefore, a landowner wishing to develop their lot, whether for a new dwelling 
or to extend or alter an existing dwelling, will be in breach of the Agreement if the approval 
of the ARP is not obtained before development is commenced. 

Proposal under section 178A(5) of the Act 

The Agreement is currently recorded on all those certificates of title listed in Tables A and B to this 
letter.  It is proposed to: 

1. amend the Agreement burdening the properties listed in Table A; and 

2. end the Agreement burdening the properties listed in Table B.  

Proposed amendment – Table A 
The Agreement burdening the properties listed in Table A is proposed to be amended.  The 
proposed amendments to the Agreement are shown as tracked-changes in the document at 
Attachment 3.  

What is the purpose of the proposed amendment? 

The purpose of the proposed amendment is to: 

1. enable landowners to develop their lots without the approval of the ARC, and therefore, 
without breaching the Agreement; and 

2. provide a practical way to give ongoing effect of the Guidelines even though the approval 
of the ARC will no longer be required.   

What is the proposed amendment? 

The proposed amendment involves: 

1. removing the obligation on landowners to use and develop their lots in accordance with the 
Guidelines; and 

2. including certain obligations from the Guidelines in the Agreement.   

Proposed ending – Table B 
The Agreement burdening the properties listed in Table B is proposed to be ended as to those 
properties.  Once it has been ended, the Agreement will be removed from title.  

Why is the Agreement no longer required in respect of these properties? 

The properties in Table B are currently subject to more than one section 173 agreement that 
imposes the same (or very similar) set of obligations.  In order to ensure clarity and reduce 
duplication, the Agreement is proposed to be ended in respect of these properties.  By way of 
separate applications, the other agreements will be either amended or ended.    
 
As a result, one of the other agreements (in its proposed amended form) will remain recorded on 
the title to these properties to ensure the ongoing effect of relevant obligations.   

Your rights 

You may look at the proposal and any documents that support the proposal on the website of the 
responsible authority www.eastgippsland.vic.gov.au/PlanningApps  
 

http://www.eastgippsland.vic.gov.au/PlanningApps
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Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Act, may object to, or make any other submission in relation to, 
the proposal. 
 
The responsible authority will not make a decision on the proposal under section 178E of the Act 
before 18 January 2021. 
 
If the responsible authority decides to amend or end the agreement, or refuses to amend or end 
the agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 
 
In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 
 
If the responsible authority proposes to amend or end the agreement in a manner that is 
substantively different from the proposal, the responsible authority will give notice of the new 
proposal to all parties to the agreement and any other persons to whom the responsible authority 
considers the decision to amend or end the agreement may cause material detriment. 
 
If you have any questions, please contact me. 

Yours sincerely  

 
NICOLE REYNOLDS 
Acting Manager Planning 
 

Attachments 

▪ Attachment 1 – Prescribed Form 

▪ Attachment 2 – Agreement AF246024X 

▪ Attachment 3 – Proposed amended Agreement  

▪ Attachment 4 – Frequently Asked Questions  
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TABLE A – The Agreement is proposed to be amended in respect of these properties  

No.  Volume and Folio Address 

1.  11029/846 23 The Sanctuary, Metung 

2.  11029/847 22 The Sanctuary, Metung 

3.  11029/848 21 The Sanctuary, Metung 

4.  11029/852 17 The Sanctuary, Metung 

5.  11029/853 16 The Sanctuary, Metung 

6.  11029/854 15 The Sanctuary, Metung 

7.  11029/855 14 The Sanctuary, Metung 

8.  11029/856 13 The Sanctuary, Metung 

9.  11029/857 12 The Sanctuary, Metung 

10.  11029/860 9 The Sanctuary, Metung 

11.  11029/861 8 The Sanctuary, Metung 

12.  11029/862 7 The Sanctuary, Metung 

13.  11029/863 5 The Sanctuary, Metung 

14.  11029/864 5 The Sanctuary, Metung 

15.  11029/865 4 The Sanctuary, Metung 

16.  11029/866 3 The Sanctuary, Metung 

17.  11029/867 2 The Sanctuary, Metung 

18.  11029/868 1 The Sanctuary, Metung 

19.  11029/869 Road R1 

20.  11029/870 Reserve 1 

21.  11488/225 18 The Sanctuary, Metung 

22.  11178/198 11 The Sanctuary, Metung 

23.  12032/798 20 The Sanctuary, Metung 

24.  11124/488 78 Storth Ryes Avenue, Metung 

25.  11124/489 82 Storth Ryes Avenue, Metung 

26.  11245/289 75 Storth Ryes Avenue, Metung 

27.  11245/290 77 Storth Ryes Avenue, Metung 

28.  11245/291 79 Storth Ryes Avenue, Metung 

29.  11245/292 81 Storth Ryes Avenue, Metung 

30.  11245/293 83 Storth Ryes Avenue, Metung 

31.  11245/294 85 Storth Ryes Avenue, Metung 

32.  11124/479 2 The Habitat, Metung 

33.  11124/480 4 The Habitat, Metung 

34.  11124/481 6 The Habitat, Metung 

35.  11124/482 10 The Habitat, Metung 

36.  11124/483 12 The Habitat, Metung 

37.  11124/484 14 The Habitat, Metung 

38.  11124/485 11 The Habitat, Metung 

39.  11124/486 9 The Habitat, Metung 

40.  11124/487 5 The Habitat, Metung 

41.  11124/490 123 Kings Cove Boulevard, Metung 

42.  11124/491 121 Kings Cove Boulevard, Metung 
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No.  Volume and Folio Address 

43.  11124/492 119 Kings Cove Boulevard, Metung 

44.  11124/493 Road R1 PS600889B 

45.  11274/575 149 Kings Cove Boulevard, Metung 

46.  11274/576 147 Kings Cove Boulevard, Metung 

47.  11274/577 143 Kings Cove Boulevard, Metung 

48.  11274/578 139 Kings Cove Boulevard, Metung 

49.  11274/579 135 Kings Cove Boulevard, Metung 

50.  11274/580 131 Kings Cove Boulevard, Metung 

51.  11274/581 129 Kings Cove Boulevard, Metung 

52.  11274/582 127 Kings Cove Boulevard, Metung 

53.  11274/583 125 Kings Cove Boulevard, Metung 

54.  11245/301 1 Plateau Avenue, Metung 

55.  11245/302 3 Plateau Avenue, Metung 

56.  11245/303 5 Plateau Avenue, Metung 

57.  11245/304 7 Plateau Avenue, Metung 

58.  11245/305 9 Plateau Avenue, Metung 

59.  11245/306 11 Plateau Avenue, Metung 

60.  11245/307 13 Plateau Avenue, Metung 

61.  11245/308 15 Plateau Avenue, Metung 

62.  11245/309 17 Plateau Avenue, Metung 

63.  11245/310 19 Plateau Avenue, Metung 

64.  11245/311 2 Plateau Avenue, Metung 

65.  11245/312 6 Plateau Avenue, Metung 

66.  11245/313 8 Plateau Avenue, Metung 

67.  11245/314 10 Plateau Avenue, Metung 

68.  11245/315 12 Plateau Avenue, Metung 

69.  11245/316 16 Plateau Avenue, Metung 

70.  11245/317 20 Plateau Avenue, Metung 

71.  11274/564 24 Plateau Avenue, Metung 

72.  11274/565 26 Plateau Avenue, Metung 

73.  11274/571 28 Plateau Avenue, Metung 

74.  11274/572 30 Plateau Avenue, Metung 

75.  11274/573 30 Plateau Avenue, Metung 

76.  11274/574 34 Plateau Avenue, Metung 

77.  11274/566 7 Murray Graham Place, Metung 

78.  11274/567 6 Murray Graham Place, Metung 

79.  11274/568 5 Murray Graham Place, Metung 

80.  11274/569 4 Murray Graham Place, Metung 

81.  11274/570 3 Murray Graham Place, Metung 
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TABLE B – The Agreement is proposed to be ended in respect of these properties  

No.  Volume and Folio Address 

1.  12090/685 73 Storth Ryes Avenue, Metung 

2.  12090/689 69 Storth Ryes Avenue, Metung (Reserve 4) 

3.  11542/943 120A Kings Cove Boulevard, Metung - Reserve 1 

4.  11812/449 120 Kings Cove Boulevard, Metung 

5.  11812/450 120 Kings Cove Boulevard, Metung 

6.  11812/481 160 Kings Cove Boulevard, Metung 

7.  11812/482 158 Kings Cove Boulevard, Metung 

8.  11812/483 156 Kings Cove Boulevard, Metung 

9.  11812/484 154 Kings Cove Boulevard, Metung 

10.  11812/485 152 Kings Cove Boulevard, Metung 

11.  11812/486 150 Kings Cove Boulevard, Metung 

12.  11812/487 148 Kings Cove Boulevard, Metung 

13.  11812/488 146 Kings Cove Boulevard, Metung 

14.  11542/932 21 Plateau Avenue, Metung 

15.  11542/933 23 Plateau Avenue, Metung 

16.  11542/934 25 Plateau Avenue, Metung 

17.  11542/935 27 Plateau Avenue, Metung 

18.  11542/936 29 Plateau Avenue, Metung 

19.  11542/937 31 Plateau Avenue, Metung 

20.  11542/938 33 Plateau Avenue, Metung 

21.  11542/939 35 Plateau Avenue, Metung 

22.  11542/940 37 Plateau Avenue, Metung 

23.  11542/941 39 Plateau Avenue, Metung 

24.  11831/254 1 Bearham Chase, Metung 

25.  11831/255 3 Bearham Chase, Metung 

26.  11831/256 5 Bearham Chase, Metung 

27.  11831/257 7 Bearham Chase, Metung 

28.  11831/258 9 Bearham Chase, Metung 

29.  11831/259 11 Bearham Chase, Metung 

30.  11831/260 15 Bearham Chase, Metung 

31.  11831/262 23 Bearham Chase, Metung 

32.  11831/263 25 Bearham Chase, Metung 

33.  11831/264 27 Bearham Chase, Metung 

34.  11831/265 29 Bearham Chase, Metung 

35.  11831/266 31 Bearham Chase, Metung 

36.  11831/267 33 Bearham Chase, Metung 

37.  11831/269 34 Bearham Chase, Metung 

38.  11831/271 20 Bearham Chase, Metung 

39.  11831/272 18 Bearham Chase, Metung 

40.  11831/273 16 Bearham Chase, Metung 

41.  11831/274 10 Bearham Chase, Metung 

42.  11831/275 8 Bearham Chase, Metung 
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No.  Volume and Folio Address 

43.  11831/276 4 Bearham Chase, Metung 

44.  11831/278 6 Bearham Chase, Metung 

45.  11957/158 19 Bearham Chase, Metung 

46.  11957/159 21 Bearham Chase, Metung 

47.  12090/677 40 Bearham Chase, Metung 

48.  12090/678 48 Bearham Chase, Metung 

49.  12090/679 35 Bearham Chase, Metung 

50.  12090/680 37 Bearham Chase, Metung 

51.  12090/681 39 Bearham Chase, Metung 

52.  12090/682 41 Bearham Chase, Metung 

53.  12090/683 43 Bearham Chase, Metung 

54.  12090/684 49 Bearham Chase, Metung 

55.  11831/268 3 Thompson Terrace, Metung 

56.  11831/270 4 Thompson Terrace, Metung 

57.  12090/686 24 Thompson Terrace, Metung 

58.  12090/688 Reserve 3 - 2A Thompson Terrace, Metung 
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ATTACHMENT 1 – Prescribed Form (Form 18) 



FORM 18 

Section 178C 

NOTICE OF PROPOSAL TO AMEND AND END IN PART AN AGREEMENT 

 

RESPONSIBLE AUTHORITY:  

East Gippsland Shire Council  

 

DESCRIPTION OF THE LAND AFFECTED BY THE AGREEMENT: 

Volume 11029 Folios 846-848 (inclusive), Folios 852-857 (inclusive) and Folios 860-870 (inclusive), 
Volume 11488 Folio 225, Volume 11178 Folio 198, Volume 12032 Folio 798, Volume 11124 Folios 479-
493 (inclusive), Volume 11245 Folios 289-294 (inclusive) and Folios 301-317 (inclusive), Volume 11274 
Folios 564-583 (inclusive), Volume 12090 Folios 677-686 (inclusive) and Folios 688-689 (inclusive), 
Volume 11542 Folios 932-941 (inclusive) and Folio 943, Volume 11812 Folios 449-450 (inclusive) and 
Folios 481-488 (inclusive), Volume 11831 Folios 254-260 (inclusive), Folios 262-276 (inclusive) and 
Folio 278, Volume 11957 Folios 158-159 (inclusive) 

 

DESCRIPTION OF THE PROPOSAL: 

To amend and end in part the section 173 agreement recorded on title in dealing number AF246024X 
on 2 August 2007 

 

APPLICATION REFERENCE NUMBER: 

11/2020/AGR 

 

WHO INITIATED THE PROPOSAL? 

The proposal was initiated by the responsible authority under section 178A(5) of the Planning and 
Environment Act 1987. 

You may look at the proposal and any documents that support the proposal at the website of the 
responsible authority, www.eastgippsland.vic.gov.au/PlanningApps  

This can be done anytime and is free of charge. 

Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Planning and Environment Act 1987, may object to, or make any 
other submission in relation to, the proposal. 

The responsible authority will not make a decision on the proposal under section 178E of the Planning 
and Environment Act 1987 before 18 January 2021 

If the responsible authority decides to amend or end the agreement, or refuses to amend or end the 
agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 

In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 

If the responsible authority proposes to amend or end the agreement in a manner that is substantively 
different from the proposal, the responsible authority will give notice of the new proposal to all parties 
to the agreement and any other persons to whom the responsible authority considers the decision to 
amend or end the agreement may cause material detriment. 

http://www.eastgippsland.vic.gov.au/PlanningApps
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ATTACHMENT 2 – Agreement AF246024X 



Imaged Document Cover Sheet

The document following this cover sheet is an imaged document supplied by LANDATA®, 
Victorian Land Registry Services.

Document Type Instrument

Document Identification AF246024X

Number of Pages

(excluding this cover sheet)

16

Document Assembled 30/01/2020 09:52

Copyright and disclaimer notice:
© State of Victoria. This publication is copyright. No part may be reproduced by any process except
in accordance with the provisions of the Copyright Act 1968 (Cth) and for the purposes of Section 32
of the Sale of Land Act 1962 or pursuant to a written agreement. The information is only valid at the
time and in the form obtained from the LANDATA® System. None of the State of Victoria,
LANDATA®, Victorian Land Registry Services Pty. Ltd. ABN 86 627 986 396 as trustee for the
Victorian Land Registry Services Trust ABN 83 206 746 897 accept responsibility for any
subsequent release, publication or reproduction of the information.

The document is invalid if this cover sheet is removed or altered.
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ATTACHMENT 3 – Proposed amended Agreement  

  



 

Planology Pty Ltd        PO Box 394 
ACN 616 641 199        Ivanhoe  VIC  3079 

T: 0430 453 372 

 
 

EAST GIPPSLAND SHIRE COUNCIL 
 

Council  
AND 

 
 

KINGS COVE METUNG PTY LTD  
(formerly Storth Ryes Pty Ltd) 

(ACN 006 383 179) 
 

The Owner 
 
 
 
 
 

Agreement under Section 173 of the Planning and 
Environment Act 1987 for Registration on Title 

 
Subject Land  Stage 1 (“The Sanctuary” – PS 548109V Lots 115-137) 
   Stage 2 (“The Habitat” – PS 600889B Lots 138-151) 
   Storth Ryes Avenue METUNG VIC 3904 
 
Parent Title  Certificate of Title Volume 10516 Folio 542 
   Lot 2 on Plan of Subdivision No. 420967K    
  
 
 

 
 
 

  
 



 

Planology Pty Ltd        PO Box 394 
ACN 616 641 199        Ivanhoe  VIC  3079 

T: 0430 453 372 

PLANNING AND ENVIRONMENT ACT 1987  
SECTION 173 AGREEMENT 

 
THIS AGREEMENT is made the  day of    

BETWEEN:- 

EAST GIPPSLAND SHIRE COUNCIL of 273 Main Street, Bairnsdale in the State of 
Victoria (“Council”) 
 
and 
  
KINGS COVE METUNG PTY LTD (formerly Storth Ryes Pty Ltd) (ACN 006 383 
179) of Level 1, 63 The Esplanade, Paynesville, in the said State (“The Owner”) 
 
 

INTRODUCTION  

A. The Council is the Responsible Authority for the Planning Scheme under the Act.  

B. The Owner is the registered proprietor of the Subject Land.  

C. East Gippsland Shire – Specific Sites and Exemptions Schedule dated May 1999 made 
pursuant to Clause 52.03 of the East Gippsland Planning Scheme (“the Schedule”) applies to 
the Subject Land and (subject to certain conditions) allows:- 

“the subdivision use and development of the land for the purpose of a licensed resort 
hotel/motel including convention facilities and ancillary restaurant, café, service premises, 
bar/lounges, offices, clinic (including geo thermal baths) and retails facilities (including 
harbourside commercial centre), flats, townhouses, attached houses and associated 
advertising signs, landscaping, roads, drains, access, utility services, maintenance and 
workshop facilities, car parking, boat storage and loading areas and recreation and 
landscaped garden areas including tennis courts and swimming pools and maintenance 
facilities.” 

D. It is a condition of the Schedule (Condition 6) that, “prior to the commencement of the use 
and development authorised by (the) Schedule the Owner of the land must enter into an 
agreement pursuant to Section 173 of the Planning and Environment Act 1987…to regulate 
the approved use and development including…controls and guidelines regarding land use 
activities established pursuant to this Schedule including road construction, landscaping, car 
parking, buildings and service installation works”.  

E. On 2 May 2007, the Council and Kings Cove Metung Pty Ltd (“the Former Owner”) entered 
into this Agreement in accordance with the Schedule.  The Agreement was recorded on the 
certificate of title to the Subject Land in dealing number AF246024X on 2 August 2007. 
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F. Under clause 3.4 of the Agreement, the Subject Land is required to be used and developed in 
accordance with the “Kings Cove – Metung – Australia, Guidelines for Construction, Siting of, 
External Alterations and Additions to Buildings and Structures on Kings Cove Stage 1 – The 
Sanctuary & Stage 2 – The Habitat Medium Density Residential (“the Guidelines”).   

G. Under the Guidelines, the Former Owner is entitled to appoint an Architectural Review 
Committee (“ARC”).  The consent of the ARC must be obtained before the Subject Land is 
developed.    

H. Since the Agreement was entered into, the Former Owner has been formally wound up and 
deregistered.  It is no longer possible to obtain the consent of the ARC under the Guidelines.   

I. The Council has decided to amend the Agreement under section 178E of the Act in order to 
remove the Owner’s obligation to use and develop the Subject Land in accordance with the 
Guidelines and to include certain obligations under the Guidelines in the Agreement.   

F.J. The parties enter into this Agreement: 

▪ to give effect to the requirements of the Schedule; and 

▪ to achieve and advance the objectives of planning in Victoria and the objectives of 
the Planning Scheme in respect of the Subject Land;  

▪ to remove the Owner’s obligation to use and develop the Subject Land in accordance 
with the Guidelines; and 

▪ to include certain obligations under the Guidelines in the Agreement.    

 

IT IS AGREED: 

 DEFINITIONS 

In this Agreement the words and expressions set out in this clause have the following 
meanings unless the context admits otherwise: 

 “the Act” means the Planning and Environment Act 1987. 

 “this Agreement” means this agreement and any agreement executed by the parties 
expressed to be supplemental to this Agreement. 

 “Building Envelope” means a building envelope shown on the Endorsed Plans. 

 “the Endorsed Plans” means the plans, endorsed with the stamp of the Council that 
are anticipated in Clause 2 of the Schedule.  

 “Lot” means a lot on the Endorsed Plans. 

 “Owner” means the person or persons registered or entitled from time to time to 
be registered by the Registrar of Titles as proprietor or proprietors of an estate in 
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fee simple of the Subject Land or any part of it and includes a Mortgagee-in-
possession. 

 “Planning Scheme” means the East Gippsland Planning Scheme and any other 
planning scheme that applies to the Subject Land.  

 “the Schedule” means the East Gippsland Shire – Specific Sites and Exemptions 
Schedule – Resort Hotel/Motel and Convention Facility Development dated May 
1999 made pursuant to Clause 52.03 of the East Gippsland Planning Scheme 
referred to in Recital C of this Agreement.  

 “Subject Land” means the land situated at Stage 1 (“The Sanctuary”) – identified on 
proposed plan of subdivision PS 548109v Lots 115-137) and Stage 2 (“The Habitat” – 
identified on proposed plan of subdivision PS 600889B Lots 138-151) Storth Ryes 
Avenue, King’s Cove, Metung and being part of the land currently described in 
Parent Certificate of Title Volume 10516 Folio 543 (Lot 2 on Plan of Subdivision No. 
420967K). Any reference to the Subject Land in this Agreement will include a 
reference to any lot created by the Stage 1 and 2 plans of subdivision. 

 “Solid Fence” means a fence that is less than 50% transparent. 

 “Mortgagee” means the person or persons registered or entitled from time to time 
to be registered by the Registrar or Titles as Mortgagee of the Subject Land or any 
part of it.  

 INTERPRETATION 

In this Agreement unless the context admits otherwise: 

 The singular includes the plural and vice versa. 

 A reference to a gender includes a reference to each other gender. 

 A reference to a person includes a reference to a firm, corporation or other 
corporate body and that person's successors in law. 

 If a party consists of more than one person this Agreement binds them jointly and 
each of them severally. 

 A reference to an Act, Regulation or the Planning Scheme includes any Acts, 
Regulations or amendments amending, consolidating or replacing the Act, 
Regulation or Planning Scheme. 

 The introductory clauses to this Agreement  are and will be deemed to form part of 
this Agreement. 

 The Owner's obligations under this Agreement, will take effect as separate and 
several covenants which are annexed to and run at law and equity with the 
allotments created by the subdivision of the Subject Land.  
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 SPECIFIC OBLIGATIONS OF THE OWNER 

The Owner covenants and agrees that: 

 Development in accordance with the Schedule  

The Subject Land shall only be developed in accordance with the Endorsed Plans 
and conditions of the Schedule or any subsequent amendment to the Schedule 
approved by the Council. 

 Schedule’s Guidelines for Houses & Flats 

The development of the Subject Land will comply with the requirements of the 
“Guidelines for Houses and Flats” contained in the Schedule to the satisfaction of 
Council.  

 Soil & Water Management Plan 

The development of the Subject Land will only be carried out in accordance with 
the requirements of Kings Cove, Metung Billabong East and West Soil and Water 
Management Plan for Dwelling Construction – October 2005 (“The Soil and Water 
Management Plan”) to the satisfaction of Council.  

 [Clause 3.4 deleted]  

 Building Height and Roof Pitch 

No building on the Subject Land shall exceed six (6) metres in height when 
measured from mean ground level to the eaves or two storeys in height, whichever 
is the lesser to the satisfaction of Council.  No roof of any building constructed on 
the Subject Land must have a pitch greater than 45 degrees to the satisfaction of 
Council.  

 Mean Ground Level 

For the purposes of this Agreement, mean ground level means one half of the sum 
of the highest and lowest levels established along the line representing natural 
ground level (whether or not so occurring) to the extreme outer surface of a wall of 
a building module measured from outer wall to outer wall.  

 [Clause 3.7 deleted]  

 [Clause 3.8 deleted]  

 [Clause 3.9 deleted]  

 Single Dwellings 

Each allotment created within Stages 1 & 2 will only be developed for a single 
dwelling and no multiple dwelling units, duplex or separate dependent relative unit 
or relocatable moveable dwellings will be permitted to be erected or placed on the 
allotment.  
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 No Further Subdivision  

No further subdivision of allotments within Stages 1 and 2 will be permitted other 
than:- 

(a) a subdivision which is by a public authority or utility service provider to 
create an allotment for a utility installation; or 

(b) a subdivision which is the re-subdivision of existing lots for the purpose of 
boundary re-alignment, and the number of lots is not increased.  

 Allotment Use 

Allotments created within this stage will be restricted to use for residential 
purposes only and that no commercial use of the land or buildings approved herein 
will be permitted.  

 Other Uses  

Other uses as approved in Clause 52.03 do not form part of Stages 1 & 2 and will 
not be permitted within Stages 1 & 2.  

 Obligations from the Guidelines 

Unless with the prior written consent of Council: 

 the Owner must not construct, or permit to be constructed, a building 
outside the Building Envelope on the Subject Land; 

 any dwelling erected on the Subject Land must have a floor area of not 
less than 170 square metres within the outer walls thereof calculated by 
excluding the area of any carport, garage, terrace, pergola or verandah 
and must be built only of new materials; 

 all outbuildings visible from the street, reserve, adjoining allotments or 
the lake must be designed, constructed and maintained to be similar to 
the main building on that lot;  

 if a Lot is developed with a dwelling, fully enclosed and covered parking 
must be provided for not less than two motor vehicles;  

 any areas used for the purpose of drying or airing clothes, storage tanks 
or refuse storage must not be visible from the street, reserves, adjoining 
allotments or the lake;   

 vehicle driveways and other paved areas visible to the public must be 
constructed of clay brick, masonry pavers, crushed stone, stone sheeted 
bitumen, hot mix, patterned and coloured concrete, exposed aggregate 
concrete or formed quality gravel surface;  

 the Owner must not erect, or permit to be erected, a fence on any 
boundary of a Lot adjoining a road reserve; and  
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 the Owner must not erect, or permit to be erected, a Solid Fence within 
15 metres of the front or rear boundaries of a Lot or within 5 metres of a 
side boundary of a Lot.   

 FURTHER OBLIGATIONS OF THE OWNER  

The Owner further covenants and agrees that: 

 Notice and Registration 

The Owner will bring this Agreement to the attention of all prospective purchasers, 
mortgagees, transferees and assigns; 

 Further actions 

 The Owner will do all things necessary, including signing any further 
agreements, undertakings, covenants and consents, approvals or other 
documents necessary for the purpose of ensuring that the Owner carries 
out the Owner’s covenants under this Agreement and to enable the 
Owner to enforce the performance by the Owner of such covenants and 
undertakings; 

 The Owner will consent to the Council making application to the 
Registrar of Titles to make a recording of this Agreement in the Register 
as a follower to the plans of subdivision for Stages 1 & 2 so that it shall 
appear on the Certificate of Title of the Stage 1 & 2 allotments in 
accordance with Section 181 of the Act and do all things necessary to 
enable Council to do so including signing any further agreement, 
acknowledgment or document or procuring the consent to this 
Agreement of any mortgagee or caveator to enable the recording to be 
made in the Register under that Section; 

 AGREEMENT UNDER SECTION 173 OF THE ACT 

The Council and the Owner agree that without limiting or restricting their respective powers 
to enter into this Agreement and, insofar as it can be so treated, this Agreement is made 
pursuant to Section 173 of the Act.  

 OWNER’S WARRANTIES 

Without limiting the operation or effect which this Agreement has, the Owner warrants that 
apart from the Owner and any other person who has consented in writing to this Agreement, 
no other person has any interest, either legal or equitable, in the Subject Land which may be 
affected by this Agreement. 
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 SUCCESSORS IN TITLE 

Without limiting the operation or effect that this Agreement has, the Owner must ensure 
that, until such time as a memorandum of this Agreement is registered on the title to the 
Subject Land, successors in title shall be required to: 

 Give effect to and do all acts and sign all documents which will require those 
successors to give effect to this Agreement; and 

 Execute a deed agreeing to be bound by the terms of this Agreement.  

 GENERAL MATTERS 

 Notices 

A notice or other communication required or permitted to be served by a party on 
another party must be in writing and may be served: 

 By delivering it personally to that party; 

 By sending it by prepaid post addressed to that party at the address set 
out in this Agreement or subsequently notified to each party from time 
to time;  

 By sending it by facsimile provided that a communication sent by 
facsimile shall be confirmed immediately in writing by the sending party 
hand delivery or prepaid post. 

 A notice or other communication is deemed served: 

 If delivered, on the next following business day; 

 If posted, on the expiration of two business days after the date of 
posting; or 

 If sent by facsimile, on the next following business day unless the 
receiving party has requested retransmission before the end of that 
business day.  

 No Waiver 

Any time or other indulgence granted by the Council to the Owner or any variation 
of the terms and conditions of this Agreement or any judgment or order obtained 
by the Council against the Owner will not in any way amount to a waiver of any of 
the rights or remedies of the Council in relation to the terms of this Agreement. 

 Severability 

If a court, arbitrator, tribunal or other competent authority determines that a word, 
phrase, sentence, paragraph or clause of this Agreement is unenforceable, illegal or 
void then it must be severed and the other provisions of this Agreement will remain 
operative. 
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 COMMENCEMENT OF AGREEMENT 

Unless otherwise provided in this Agreement, this Agreement commences from the date of 
this Agreement.   

 ENDING OF AGREEMENT 

This Agreement may be ended by agreement between Council and the Owner.  

Except in relation to the Owner’s Covenants pursuant to Clauses 3.4, 3.5, 3.10, 3.11, 3.12 
and 3.13 of this agreement, the remaining provisions of this Agreement may be ended 
wholly or in part or as to any part of the land as between the Council and the owner of the 
relevant land.   
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SIGNED, SEALED AND DELIVERED as an agreement under Division 2 of Part 9 of the Act and as a 
Deed between the Parties. 
 
 
The Common Seal of the East Gippsland Shire Council 
was hereunto affixed on the  . . . . .  day 
of  . . . . . . . . . . .  , in the presence of: 

 

 
 

.………………………………………………………………..  Chief Executive 

 

 

…………………………………………………………………  Witness 
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ATTACHMENT 4 – Frequently Asked Questions 



 

 

Frequently Asked Questions  

1. What is a section 173 agreement? 

A section 173 agreement is a legal agreement between Council and an owner of land entered 
into under section 173 of the Planning and Environment Act 1987 (PE Act).  It may impose 
conditions or restrictions on the use or development of land and will bind future owners and 
occupiers of the land. 

2. How do I know if a section 173 agreement burdens my land? 

If your land is burdened by a section 173 agreement, it will be recorded on the certificate of 
title to your land.   

3. What do the section 173 agreements require of landowners? 

The section 173 agreements affecting the residential estates in Kings Cove, Metung and 
Riviera Harbours, Paynesville impose various obligations on landowners.  In particular, the 
agreements require landowners to comply with a set of design guidelines (Design Guidelines).   

The Design Guidelines then require that an owner obtains the approval of an architectural 
review committee (ARC) or an architectural review panel (ARP) before any development takes 
place or an existing development is altered.  

The ARC and the ARP were funded and controlled by the original owners of the land, being 
Kings Cove Metung Pty Ltd and Riviera Properties Projects Limited.   

In 2017, both companies were wound up and deregistered.  

4. How does the winding up of the original owners affect the operation of the section 173 
agreements? 

The winding up of the original owners means that houses cannot be built on vacant lots and 
existing buildings cannot be extended without breaching the agreements.  This is because the 
required approvals from the ARC and the ARP cannot be obtained under the Design 
Guidelines. 

5. Why has Council decided to take action? 

Council has decided to take action because it is a party to the agreements and this is a 
significant issue facing a large number of landowners.  

6. Why is Council proposing to amend some agreements and end other agreements? 

Council is proposing to end agreements where a property is subject to more than one 
agreement imposing the same (or very similar) obligations.  This will remove duplicate 
agreement(s) from these titles.  One agreement will remain on the title, which is proposed to 
be amended. 

Council is proposing to amend agreements to delete the obligation to comply with the Design 
Guidelines so the approval of the ARC or the ARP will be no longer required.  The amendments 
also seek to incorporate certain aspects of the Design Guidelines into agreements.   

7. Is Council proposing any changes to the restrictive covenants? 

No.  Owners should seek their own advice if they have concerns about a restrictive covenant.  
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8. How long will the process for amending and ending the section 173 agreements take? 

This will depend on various factors, including whether any objections are received and 
whether any applications for review are lodged with the Victorian Civil and Administrative 
Tribunal (VCAT). 

If there are no objections to a proposal, the process will likely be finalised in early 2021.  If 
there is community opposition to a proposal and an application is lodged with VCAT, the 
process in relation to that agreement will likely take an additional 9 to 12 months.   

9. What happens to any planning applications lodged with Council before the section 173 
agreements are amended or ended? 

Council will continue to consider all planning applications in accordance with the East 
Gippsland Planning Scheme and the PE Act.  It must consider any agreement recorded on the 
certificate of title to the land.  The relevance of an agreement to a permit application will vary 
from case to case.   

Officers will continue to work with landowners in response to their individual applications and 
circumstances. 

10. Who is responsible for the costs of amending and ending the section 173 agreements? 

Council will be responsible for the costs of amending and ending the section 173 agreements.  
This includes the fees associated with lodging the various documents at the Land Registry. 

11. Why have I received multiple letters relating to different section 173 agreements? 

You will have received multiple letters if your land is burdened by more than one section 173 
agreement that is proposed to be amended/ended.   

You should read each letter carefully as each letter relates to a different agreement.  If you 
wish to object to a proposal affecting your land, you will need to clearly identify the specific 
application to which you object.   

12. Why are only some aspects of the Design Guidelines incorporated into the amended section 
173 agreements? 

Council did not include every aspect of the Design Guidelines in the amended agreements to 
avoid them becoming unnecessarily complex.  Further, some aspects of the Design Guidelines 
were too ambiguous and subjective for Council and landowners to reasonably determine 
compliance. 

13. Why is the ending clause proposed to be amended in some section 173 agreements? 

Council proposes to amend some of the ending clauses to remove obsolete requirements that 
require the consent of the Minister for Planning.  
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Contact:  Nicole Reynolds 
Telephone No: (03) 5153 9500 
Email:  feedback@egipps.vic.gov.au 
Ref:  12/2020/AGR 

11 December 2020 

 
 
 
 
 
 
 
 
To The Addressee 

Notice under section 178C(2) of the Planning and Environment Act 1987 
Proposal to amend and end in part section 173 agreement AF357298N 
Riviera Harbours, Paynesville 

Section 173 agreement AF357298N (Agreement) is recorded on the title to your land.   
 
This letter, together with the prescribed form at Attachment 1, provides notice under section 
178C(2) of the Planning and Environment Act 1987 (Act) of a proposal by East Gippsland Shire 
Council (Council) to amend and end in part the Agreement in accordance with section 178A(5) of 
the Act.  

Background 

1. During the mid-2000s, Riviera Properties Projects Limited (Riviera Properties) 
commenced developing land in Paynesville for an integrated residential and commercial 
development known as Riviera Harbours.  

2. The subdivision of the land occurred in stages.  As part of each stage of the subdivision, 
Riviera Properties entered into a section 173 agreement with Council.  

3. Council and Riviera Properties entered into the Agreement, which was recorded on title in 
dealing number AF357298N on 24 September 2007.  A copy of the Agreement is included 
at Attachment 2. 

4. The Agreement requires each lot to be developed and used for the purpose of a single 
dwelling and associated outbuildings in accordance with the ‘Riviera Harbours – Guidelines 
for Construction, Siting of, External Alterations and Additions to Buildings and Structures on 
Riviera Harbours’ (Guidelines).  

5. Under the Guidelines: 

a. Riviera Properties is entitled to appoint an Architectural Review Committee (ARC); 
and 

b. the ARC must approve the plans and specifications of a building before it is 
constructed on a lot.  

6. Riviera Properties was formally wound up and deregistered on 18 April 2017.   

Corporate Centre 

273 Main Street (PO Box 1618) 

Bairnsdale Victoria 3875 

Telephone: (03) 5153 9500 

National Relay Service: 133 677 

Residents’ Info Line: 1300 555 886 

Facsimile: (03) 5153 9576 

Email: feedback@egipps.vic.gov.au 

ABN 81 957 967 765 

mailto:feedback@egipps.vic.gov.au
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7. As Riviera Properties no longer exists, it is not possible to obtain approval from the ARC 
under the Guidelines.  Therefore, a landowner wishing to develop their lot, whether for a 
new dwelling or to extend or alter an existing dwelling, will be in breach of the Agreement if 
the approval of the ARP is not obtained before development is commenced. 

Proposal under section 178A(5) of the Act 

The Agreement is currently recorded on all those certificates of title listed in Tables A and B to this 
letter.  It is proposed to: 

1. amend the Agreement burdening the properties listed in Table A; and 

2. end the Agreement burdening the properties listed in Table B.  

Proposed amendment – Table A 
The Agreement burdening the properties listed in Table A is proposed to be amended.  The 
proposed amendments to the Agreement are shown as tracked-changes in the document at 
Attachment 3.  

What is the purpose of the proposed amendment? 

The purpose of the proposed amendment is to: 

1. enable landowners to develop their lots without the approval of the ARC, and therefore, 
without breaching the Agreement; and 

2. provide a practical way to give ongoing effect of the Guidelines even though the approval 
of the ARC will no longer be required.   

What is the proposed amendment? 

The proposed amendment involves: 

1. removing the obligation on landowners to use and develop their lots in accordance with the 
Guidelines; and 

2. including certain obligations from the Guidelines in the Agreement.   

Proposed ending – Table B 
The Agreement burdening the properties listed in Table B is proposed to be ended as to those 
properties.  Once it has been ended, the Agreement will be removed from title.  

Why is the Agreement no longer required in respect of these properties? 

The properties in Table B are currently subject to more than one section 173 agreement that 
imposes the same (or very similar) set of obligations.  In order to ensure clarity and reduce 
duplication, the Agreement is proposed to be ended in respect of these properties.  By way of 
separate applications, the other agreements will be either amended or ended.    
 
As a result, one of the other agreements (in its proposed amended form) will remain recorded on 
the title to these properties to ensure the ongoing effect of relevant obligations.   

Your rights 

You may look at the proposal and any documents that support the proposal on the website of the 
responsible authority www.eastgippsland.vic.gov.au/PlanningApps  
 

http://www.eastgippsland.vic.gov.au/PlanningApps
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Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Act, may object to, or make any other submission in relation to, 
the proposal. 
 
The responsible authority will not make a decision on the proposal under section 178E of the Act 
before 18 January 2021. 
 
If the responsible authority decides to amend or end the agreement, or refuses to amend or end 
the agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 
 
In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 
 
If the responsible authority proposes to amend or end the agreement in a manner that is 
substantively different from the proposal, the responsible authority will give notice of the new 
proposal to all parties to the agreement and any other persons to whom the responsible authority 
considers the decision to amend or end the agreement may cause material detriment. 
 
If you have any questions, please contact me. 

Yours sincerely  

 
NICOLE REYNOLDS 
Acting Manager Planning 
 

Attachments 

▪ Attachment 1 – Prescribed Form 

▪ Attachment 2 – Agreement AF357298N 

▪ Attachment 3 – Proposed amended Agreement  

▪ Attachment 4 – Frequently Asked Questions  
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TABLE A – The Agreement is proposed to be amended in respect of these properties  

 

No.  Volume and Folio Address 

1.  11019/489 22 The Point, Paynesville 

2.  11019/490 21 The Point, Paynesville 

3.  11019/491 20 The Point, Paynesville 

4.  11019/492 19 The Point, Paynesville 

5.  11019/493 18 The Point, Paynesville 

6.  11019/494 17 The Point, Paynesville 

7.  11019/495 16 The Point, Paynesville 

8.  11019/497 11 The Point, Paynesville 

9.  11019/498 10 The Point, Paynesville 

10.  11019/499 9 The Point, Paynesville 

11.  11019/500 8 The Point, Paynesville 

12.  11019/501 7 The Point, Paynesville 

13.  11019/502 6 The Point, Paynesville 

14.  11019/503 2 The Point, Paynesville 
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ATTACHMENT 1 – Prescribed Form (Form 18) 



FORM 18 

Section 178C 

NOTICE OF PROPOSAL TO AMEND AN AGREEMENT 

 

RESPONSIBLE AUTHORITY:  

East Gippsland Shire Council  

 

DESCRIPTION OF THE LAND AFFECTED BY THE AGREEMENT: 

Volume 11019 Folios 489-495 (inclusive) and Folios 497-503 (inclusive) 

 

DESCRIPTION OF THE PROPOSAL: 

To amend the section 173 agreement recorded on title in dealing number AF357298N on 24 
September 2007  

 

APPLICATION REFERENCE NUMBER: 

12/2020/AGR 

 

WHO INITIATED THE PROPOSAL? 

The proposal was initiated by the responsible authority under section 178A(5) of the Planning and 
Environment Act 1987. 

You may look at the proposal and any documents that support the proposal at the website of the 
responsible authority, www.eastgippsland.vic.gov.au/PlanningApps  

This can be done anytime and is free of charge. 

Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Planning and Environment Act 1987, may object to, or make any 
other submission in relation to, the proposal. 

The responsible authority will not make a decision on the proposal under section 178E of the Planning 
and Environment Act 1987 before 18 January 2021 

If the responsible authority decides to amend or end the agreement, or refuses to amend or end the 
agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 

In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 

If the responsible authority proposes to amend or end the agreement in a manner that is substantively 
different from the proposal, the responsible authority will give notice of the new proposal to all parties 
to the agreement and any other persons to whom the responsible authority considers the decision to 
amend or end the agreement may cause material detriment. 

http://www.eastgippsland.vic.gov.au/PlanningApps
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ATTACHMENT 2 – Agreement AF357298N 



Imaged Document Cover Sheet

The document following this cover sheet is an imaged document supplied by LANDATA®, 
Victorian Land Registry Services.

Document Type Instrument

Document Identification AF357298N

Number of Pages

(excluding this cover sheet)

15

Document Assembled 05/02/2020 10:48

Copyright and disclaimer notice:
© State of Victoria. This publication is copyright. No part may be reproduced by any process except
in accordance with the provisions of the Copyright Act 1968 (Cth) and for the purposes of Section 32
of the Sale of Land Act 1962 or pursuant to a written agreement. The information is only valid at the
time and in the form obtained from the LANDATA® System. None of the State of Victoria,
LANDATA®, Victorian Land Registry Services Pty. Ltd. ABN 86 627 986 396 as trustee for the
Victorian Land Registry Services Trust ABN 83 206 746 897 accept responsibility for any
subsequent release, publication or reproduction of the information.

The document is invalid if this cover sheet is removed or altered.
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ATTACHMENT 3 – Proposed amended Agreement  

  



 

Planology Pty Ltd        PO Box 394 
ACN 616 641 199        Ivanhoe  VIC  3079 

T: 0430 453 372 

 
 

EAST GIPPSLAND SHIRE COUNCIL 
 

Council  
AND 

 
 

RIVIERA PROPERTIES PROJECTS LIMITED (ABN 86 061 677 218) 
 

The Owner 
 
 
 
 
 

Agreement under Section 173 of the Planning and 
Environment Act 1987 

 
Subject Land  1-7 Government Road PAYNESVILLE VIC 3880 
   Plan of Subdivision No. 548098X 
   Lots 1-7 (inclusive) & Lots 14-20 (inclusive)  
   Riviera Harbours Stage 12 
 
Parent Certificate  Volume 10844 Folio 072 
Of Title  Lot B PS 524602Y 
 
 

 
 
 

  
 



 

Planology Pty Ltd        PO Box 394 
ACN 616 641 199        Ivanhoe  VIC  3079 

T: 0430 453 372 

PLANNING AND ENVIRONMENT ACT 1987  
SECTION 173 AGREEMENT 

 
THIS AGREEMENT is made the  day of    

BETWEEN: 

EAST GIPPSLAND SHIRE COUNCIL of 273 Main Street, Bairnsdale in the State of 
Victoria (“Council”) 
 
and 
  
RIVIERA PROPERTIES PROJECTS LIMITED (ABN 86 061 677 218) of 
Level 1, 63 The Esplanade, Paynesville in the said State (“the Owner”) 
 
 

RECITALS 

A. The Owner is the registered proprietor of all that piece of land being the whole of the land 
described in Certificate of Title Volume 10844 Folio 072. 

B. On the 13th of December 2005 Council issued Planning Permit No. 309/2005/P) (“the 
Planning Permit”) allowing the land to be subdivided into “20 lots including building 
envelopes, development of six dwellings and outbuildings, jetties and landings, and removal 
of one tree in accordance with the Endorsed Plan”.  Condition 5 of the Planning Permit 
requires the Owner to enter into this Agreement to provide for the matters set out in that 
condition.  A copy of the Planning Permit is available for inspection at Council offices during 
normal business hours upon giving the Council reasonable notice.  

C. The Owner has prepared Riviera Harbours Guidelines for Construction, Siting of, External 
Alterations and Additions to Buildings and Structures of Riviera Harbours November, 2006 The 
Point (“the Guidelines”).  

D. Council is the Responsible Authority pursuant to the Act for the Planning Scheme.  

E. As at the date of this Agreement, the land is encumbered by Mortgage No. AB 181450X in 
favour of the Mortgagee.  The Mortgagee has consented to the Owner entering into this 
Agreement with respect to the land.  

F.E. On 4 September 2007, the Council and Riviera Properties Project Limited (“the Former 
Owner”) entered into this Agreement in accordance with the Planning Permit.  The 
Agreement was recorded on the certificate of title to the land in dealing number AF357298N 
on 24 September 2007. 

F. In accordance with: 
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(a) clause 3 of the Agreement, the land is required to be developed in accordance 
with the Endorsed Plans, the definition of which includes the Guidelines; and  

(b) clause 6 of the Agreement, the parties acknowledge and agree that the Guidelines 
bind the land.     

G. Under the Guidelines, the Former Owner is entitled to appoint the Architectural Review Panel 
(ARP).  The consent of the ARP must be obtained before the land is developed.    

H. Since the Agreement was entered into, the Former Owner has been formally wound up and 
deregistered.  It is no longer possible to obtain the consent of the ARP under the Guidelines.   

I. The Council has decided to amend the Agreement under section 178E of the Act in order to 
remove the references to the Guidelines and to include certain obligations under the 
Guidelines in the Agreement.    

G.J. The parties enter into this Agreement: 

(a) To give effect to the requirements of the Planning Permit; and 

(b) To achieve and advance the objectives of planning in Victoria and the objectives 
of the Planning Scheme in respect of the Subject Lland; 

(c) To remove the references to the Guidelines; and 

(b)(d) To include certain obligations under the Guidelines in the Agreement.   

NOW THIS AGREEMENT WITNESSETH: 
 

1. The parties confirm the recitals to this Agreement.  

2. This Agreement is made pursuant to Section 173 of the Act.  

3. The Owner covenants and agrees that the land shall only be developed in accordance with 
the Planning Permit, the Endorsed Plans, or any subsequent amendment to the Planning 
Permit approved by Council.  

4. The Owner covenants that: 

(a) pursuant to condition 5(b) of the Planning Permit, no jetty or landing or extension 
to a jetty or landing will be constructed other than in accordance with the 
Endorsed Plans. 

(b) the Owner must not build, construct, erect or carry out or cause or permit to be 
built, constructed, erected or carried out any Building on the land outside of a 
Building Envelope, without the prior written consent of Council.  

(c) the Owner must maintain and repair the Revetment Walls within that Owner’s lot 
to the satisfaction of Council.  
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(d) the Owner must maintain and replenish Bleaching adjacent to any Revetment 
Wall within that Owner’s lot to the satisfaction of Council.  

(e) the Owner of each respective lot is responsible for the maintenance and repair of 
any jetty associated with that lot to the satisfaction of Council.  

5. The Owner must not sell, transfer, dispose of, assign, mortgage or otherwise part with 
possession of the land or any part of it without first disclosing to its successors the 
existence and nature of this agreement.  

6. The parties acknowledge and agree that the Guidelines and the covenants and agreements 
entered into by the Owner in this Agreement are intended to take effect as covenants 
which shall be annexed to and run at law and in equity with the land and which shall bind 
the Owner, its successors, assignees and transferees, the registered proprietors for the time 
being of the land and every part thereof provided that if the land is subdivided, this 
Agreement must be read and applied so that each subsequent owner of a lot is responsible 
for those covenants and obligations which relate to that owner’s lot.  

7. Obligations from the Guidelines – General  

the Owner covenants and agrees that, unless with the prior written consent of Council: 

7.1 no more than one dwelling may be developed on a lot;   

7.2 any dwelling erected on the land must: 

7.2.1 have a minimum floor level of 2.5 metres Australian Height Datum;  

7.2.2 have a floor area of not less than 150 square metres within the outer 
walls thereof calculated by excluding the area of any carport, garage, 
terrace, pergola or verandah; and  

7.2.3 be built only of new materials; 

7.3 all buildings visible from the street or canal must be designed, constructed and 
maintained to be similar to the main building on that lot;  

7.4 any areas used for the purpose of drying, storage tanks or refuse storage must not 
be visible from the street or canal;  

7.5 vehicle driveways and other paved areas visible from the street or canal must be 
constructed of clay brick, masonry pavers, stone sheeted bitumen, hot mix, 
patterned and coloured concrete or exposed aggregate concrete;  

7.6 the Owner must develop the land in accordance with the Soil and Water 
Management Plan;  

7.7 no Trees may be planted within 3 metres of the Revetment Wall;  

7.8 all service areas on a Canal Lot must be screened from public view from both the 
street and canal;  
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7.9 the Owner must not erect, or permit to be erected any fence on a Canal Lot: 

7.9.1 exceeding 1.8 metres in height;  

7.9.2 along the canal boundary or the Revetment Wall; or 

7.9.3 within 5 metres of the canal boundary; and 

7.10 the Owner must not erect, or permit to be erected any fence on any boundary of 
a lot adjoining a road reserve.  

8. Obligations from the Guidelines – Revetment Wall 

the Owner covenants and agrees that: 

8.1 the Owner must not alter, demolish or attach any shackles, cables or fixing eyes to 
any part of the Revetment Wall unless with Council’s prior written consent;  

8.2 the Revetment Wall structure, footings and footing foundations adjoining the 
Owner’s lot will be inspected every five years, and after any flood event, by an 
independent and appropriately qualified professional to the satisfaction of 
Council in order:  

8.2.1 to check the structural stability and integrity of the wall; and 

8.2.2 to recommend any necessary works and actions, which must be carried 
out.  A copy of the inspection assessment and recommendations must 
be lodged with Council within one month of the inspection and 
assessment having been carried out;  

at the full cost of the Owner to the satisfaction of Council; and 

8.3 the Owner must ensure that no operations, actions or practices are carried out on 
the land which result in contamination or pollution of the canals system. 

7.9. In this Agreement the words and expressions set out in this clause have the following 
meanings unless the context admits otherwise: 

Act means the Planning and Environment Act 1987. 

Agreement means this agreement and any agreement executed by the parties expressed to 
be supplemental to this Agreement. 

Beaching means sand and stone mounding abutting the Revetment Wall intended to 
protect the Revetment Wall and prevent water vehicles from running aground.  

Building has the same meaning as in the Act and includes dwellings, swimming pools, 
carports, tennis courts and outbuildings.  

Building Envelope means any area delineated and identified on the Endorsed Plan as a 
“building envelope” or the like.  

Canal Lot means a lot that adjoins a canal. 
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Endorsed Plan means the plan (including the Guidelines) endorsed with the stamp of  
Council from time to time as the plan which forms part of the Planning Permit.  A copy of 
the Endorsed Plan is available for inspection at Council offices during normal business hours 
upon giving the Council reasonable notice.  

land means part of the land situated at 1-7 Government Road, Paynesville being part of the 
land referred to in Certificate of Title Volume 10844 Folio 072 and more particularly being 
lots 1-7 (inclusive) and lots 14-20 (inclusive) on Plan of Subdivision No. 548098X and any 
reference to the land in this Agreement includes any lot created by the subdivision of the 
land or any part of it.   

lot means a lot on the Endorsed Plan.  

Mortgagee means the person or persons registered or entitled from time to time to be 
registered by the Registrar or Titles as Mortgagee of the Subject Lland or any part of it.  

Owner means the person or persons registered or entitled from time to time to be 
registered by the Registrar of Titles as proprietor or proprietors of an estate in fee simple of 
the Subject Lland or any part of it and includes a Mortgagee-in-possession. 

party or parties means the Owner and Council under this Agreement as appropriate.  

Planning Scheme means the East Gippsland Planning Scheme and any other planning 
scheme that applies to the land.  

Revetment Wall means the canal wall.  

Soil and Water Management Plan means the “Soil and Water Management Plan – Riviera 
Harbours Allotment Development”, as amended from time to time.  A copy of the Soil and 
Water Management Plan is available for inspection at Council offices during normal 
business hours upon giving Council reasonable notice.      

Tree means a tree capable of reaching a height of 5 metres or more. 

8.10. In this Agreement unless the context admits otherwise: 

(a) The singular includes the plural and vice versa. 

(b) A reference to a gender includes a reference to each other gender. 

(c) A reference to a person includes a reference to a firm, corporation or other 
corporate body and that person's successors in law. 

(d) If a party consists of more than one person this Agreement binds them jointly and 
each of them severally. 

(e) A term used in this Agreement has its ordinary meaning unless that term is 
defined in this Agreement.  If a term is not defined in this Agreement and it is 
defined in the Act it has the meaning as defined in the Act.  
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(f) A reference to an Act, Regulation or the Planning Scheme includes any Acts, 
Regulations or amendments amending, consolidating or replacing the Act, 
Regulation or Planning Scheme. 

(g) The introductory clauses to this Agreement  are and will be deemed to form part 
of this Agreement. 

9.11. The Owner further covenants and agrees that: 

(a) the Owner will bring this Agreement to the attention of all prospective 
purchasers, mortgagees, transferees and assigns; 

(b) the Owner will do all things reasonably necessary to give effect to this Agreement; 

(c) the Owner will consent to Council making application to the Registrar of Titles to 
make a recording of this Agreement in the Register in accordance with Section 
181 of the Act on the Lland and will do all things necessary to enable this to be 
done including signing any further agreement, acknowledgment or document or 
procuring the consent to this Agreement of any mortgagee or caveator to enable 
the recording to be made in the Register under that section.  

10.12. The Owner further covenants and agrees that the Owner will immediately pay to Council, 
Council’s reasonable cost and expenses (including legal expenses) of and incidental to the 
preparation, drafting, review, finalization, engrossment, execution, registration and 
enforcement of this Agreement which are and until paid will remain a debt due to Council 
by the Owner.  

11.13. Without limiting the operation or effect which this Agreement has, the Owner warrants 
that apart from the Owner and any other person who has consented in writing to this 
Agreement, no other person has any interest, either legal or equitable, in the land which 
may be affected by this Agreement. 

12.14. Without limiting the operation or effect which this Agreement has, the Owner must ensure 
that until such time as a memorandum of this Agreement is registered on the title to the 
land, successors in title shall be required to: 

(a) give effect to and do all acts and sign all documents which will require those 
successors to give effect to this Agreement; and 

(b) execute a deed agreeing to be bound by the terms of this Agreement.  

13.15. Any time or other indulgence granted by the Council to the Owner or any variation of the 
terms and conditions of this Agreement or any judgment or order obtained by the Council 
against the Owner will not in any way amount to a waiver of any of the rights or remedies 
of the Council in relation to the terms of this Agreement. 

14.16. If a court, arbitrator, tribunal or other competent authority determines that a word, phrase, 
sentence, paragraph or clause of this Agreement is unenforceable, illegal or void then it 
must be severed and the other provisions of this Agreement will remain operative. 

15.17. It is acknowledged and agreed that this Agreement does not fetter or restrict the power or 
discretion of Council to make any decision or impose any requirements or conditions in 



 

 page 8 

connection with the granting of any planning approval or certification of any plans of 
subdivision applicable to the land or relating to any use or development of the land.  

16.18. Unless otherwise provided in this Agreement, this Agreement commences from the date of 
this Agreement.   
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SIGNED, SEALED AND DELIVERED as an agreement under Division 2 of Part 9 of the Act and as a 
Deed between the Parties. 
 
 
The Common Seal of the East Gippsland Shire Council 
was hereunto affixed on the  . . . . .  day 
of  . . . . . . . . . . .  , in the presence of: 

 

 
 

.………………………………………………………………..  Chief Executive 

 

 

…………………………………………………………………  Witness 
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ATTACHMENT 4 – Frequently Asked Questions   

 



 

 

Frequently Asked Questions  

1. What is a section 173 agreement? 

A section 173 agreement is a legal agreement between Council and an owner of land entered 
into under section 173 of the Planning and Environment Act 1987 (PE Act).  It may impose 
conditions or restrictions on the use or development of land and will bind future owners and 
occupiers of the land. 

2. How do I know if a section 173 agreement burdens my land? 

If your land is burdened by a section 173 agreement, it will be recorded on the certificate of 
title to your land.   

3. What do the section 173 agreements require of landowners? 

The section 173 agreements affecting the residential estates in Kings Cove, Metung and 
Riviera Harbours, Paynesville impose various obligations on landowners.  In particular, the 
agreements require landowners to comply with a set of design guidelines (Design Guidelines).   

The Design Guidelines then require that an owner obtains the approval of an architectural 
review committee (ARC) or an architectural review panel (ARP) before any development takes 
place or an existing development is altered.  

The ARC and the ARP were funded and controlled by the original owners of the land, being 
Kings Cove Metung Pty Ltd and Riviera Properties Projects Limited.   

In 2017, both companies were wound up and deregistered.  

4. How does the winding up of the original owners affect the operation of the section 173 
agreements? 

The winding up of the original owners means that houses cannot be built on vacant lots and 
existing buildings cannot be extended without breaching the agreements.  This is because the 
required approvals from the ARC and the ARP cannot be obtained under the Design 
Guidelines. 

5. Why has Council decided to take action? 

Council has decided to take action because it is a party to the agreements and this is a 
significant issue facing a large number of landowners.  

6. Why is Council proposing to amend some agreements and end other agreements? 

Council is proposing to end agreements where a property is subject to more than one 
agreement imposing the same (or very similar) obligations.  This will remove duplicate 
agreement(s) from these titles.  One agreement will remain on the title, which is proposed to 
be amended. 

Council is proposing to amend agreements to delete the obligation to comply with the Design 
Guidelines so the approval of the ARC or the ARP will be no longer required.  The amendments 
also seek to incorporate certain aspects of the Design Guidelines into agreements.   

7. Is Council proposing any changes to the restrictive covenants? 

No.  Owners should seek their own advice if they have concerns about a restrictive covenant.  
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8. How long will the process for amending and ending the section 173 agreements take? 

This will depend on various factors, including whether any objections are received and 
whether any applications for review are lodged with the Victorian Civil and Administrative 
Tribunal (VCAT). 

If there are no objections to a proposal, the process will likely be finalised in early 2021.  If 
there is community opposition to a proposal and an application is lodged with VCAT, the 
process in relation to that agreement will likely take an additional 9 to 12 months.   

9. What happens to any planning applications lodged with Council before the section 173 
agreements are amended or ended? 

Council will continue to consider all planning applications in accordance with the East 
Gippsland Planning Scheme and the PE Act.  It must consider any agreement recorded on the 
certificate of title to the land.  The relevance of an agreement to a permit application will vary 
from case to case.   

Officers will continue to work with landowners in response to their individual applications and 
circumstances. 

10. Who is responsible for the costs of amending and ending the section 173 agreements? 

Council will be responsible for the costs of amending and ending the section 173 agreements.  
This includes the fees associated with lodging the various documents at the Land Registry. 

11. Why have I received multiple letters relating to different section 173 agreements? 

You will have received multiple letters if your land is burdened by more than one section 173 
agreement that is proposed to be amended/ended.   

You should read each letter carefully as each letter relates to a different agreement.  If you 
wish to object to a proposal affecting your land, you will need to clearly identify the specific 
application to which you object.   

12. Why are only some aspects of the Design Guidelines incorporated into the amended section 
173 agreements? 

Council did not include every aspect of the Design Guidelines in the amended agreements to 
avoid them becoming unnecessarily complex.  Further, some aspects of the Design Guidelines 
were too ambiguous and subjective for Council and landowners to reasonably determine 
compliance. 

13. Why is the ending clause proposed to be amended in some section 173 agreements? 

Council proposes to amend some of the ending clauses to remove obsolete requirements that 
require the consent of the Minister for Planning.  
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Contact:  Nicole Reynolds 
Telephone No: (03) 5153 9500 
Email:  feedback@egipps.vic.gov.au 
Ref:  13/2020/AGR 

11 December 2020 

 
 
 
 
 
 
 
 
To The Addressee 

Notice under section 178C(2) of the Planning and Environment Act 1987 
Proposal to amend and end in part section 173 agreement AF499542K 
Riviera Harbours, Paynesville 

Section 173 agreement AF499542K (Agreement) is recorded on the title to your land.   
 
This letter, together with the prescribed form at Attachment 1, provides notice under section 
178C(2) of the Planning and Environment Act 1987 (Act) of a proposal by East Gippsland Shire 
Council (Council) to amend and end in part the Agreement in accordance with section 178A(5) of 
the Act.  

Background 

1. During the mid-2000s, Riviera Properties Projects Limited (Riviera Properties) 
commenced developing land in Paynesville for an integrated residential and commercial 
development known as Riviera Harbours.  

2. The subdivision of the land occurred in stages.  As part of each stage of the subdivision, 
Riviera Properties entered into a section 173 agreement with Council.  

3. Council and Riviera Properties entered into the Agreement, which was recorded on title in 
dealing number AF499542K on 28 November 2007.  A copy of the Agreement is included 
at Attachment 2. 

4. The Agreement requires each lot to be developed and used for the purpose of a single 
dwelling and associated outbuildings in accordance with the ‘Riviera Harbours – Guidelines 
for Construction, Siting of, External Alterations and Additions to Buildings and Structures on 
Riviera Harbours’ (Guidelines).  

5. Under the Guidelines: 

a. Riviera Properties is entitled to appoint an Architectural Review Committee (ARC); 
and 

b. the ARC must approve the plans and specifications of a building before it is 
constructed on a lot.  

6. Riviera Properties was formally wound up and deregistered on 18 April 2017.   

Corporate Centre 

273 Main Street (PO Box 1618) 

Bairnsdale Victoria 3875 

Telephone: (03) 5153 9500 

National Relay Service: 133 677 

Residents’ Info Line: 1300 555 886 

Facsimile: (03) 5153 9576 

Email: feedback@egipps.vic.gov.au 

ABN 81 957 967 765 

mailto:feedback@egipps.vic.gov.au
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7. As Riviera Properties no longer exists, it is not possible to obtain approval from the ARC 
under the Guidelines.  Therefore, a landowner wishing to develop their lot, whether for a 
new dwelling or to extend or alter an existing dwelling, will be in breach of the Agreement if 
the approval of the ARP is not obtained before development is commenced. 

Proposal under section 178A(5) of the Act 

The Agreement is currently recorded on all those certificates of title listed in Tables A and B to this 
letter.  It is proposed to: 

1. amend the Agreement burdening the properties listed in Table A; and 

2. end the Agreement burdening the properties listed in Table B.  

Proposed amendment – Table A 
The Agreement burdening the properties listed in Table A is proposed to be amended.  The 
proposed amendments to the Agreement are shown as tracked-changes in the document at 
Attachment 3.  

What is the purpose of the proposed amendment? 

The purpose of the proposed amendment is to: 

1. enable landowners to develop their lots without the approval of the ARC, and therefore, 
without breaching the Agreement; and 

2. provide a practical way to give ongoing effect of the Guidelines even though the approval 
of the ARC will no longer be required.   

What is the proposed amendment? 

The proposed amendment involves: 

1. removing the obligation on landowners to use and develop their lots in accordance with the 
Guidelines; and 

2. including certain obligations from the Guidelines in the Agreement.   

Proposed ending – Table B 
The Agreement burdening the properties listed in Table B is proposed to be ended as to those 
properties.  Once it has been ended, the Agreement will be removed from title.  

Why is the Agreement no longer required in respect of these properties? 

The properties in Table B are currently subject to more than one section 173 agreement that 
imposes the same (or very similar) set of obligations.  In order to ensure clarity and reduce 
duplication, the Agreement is proposed to be ended in respect of these properties.  By way of 
separate applications, the other agreements will be either amended or ended.    
 
As a result, one of the other agreements (in its proposed amended form) will remain recorded on 
the title to these properties to ensure the ongoing effect of relevant obligations.   

Your rights 

You may look at the proposal and any documents that support the proposal on the website of the 
responsible authority www.eastgippsland.vic.gov.au/PlanningApps  
 

http://www.eastgippsland.vic.gov.au/PlanningApps
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Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Act, may object to, or make any other submission in relation to, 
the proposal. 
 
The responsible authority will not make a decision on the proposal under section 178E of the Act 
before 18 January 2021. 
 
If the responsible authority decides to amend or end the agreement, or refuses to amend or end 
the agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 
 
In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 
 
If the responsible authority proposes to amend or end the agreement in a manner that is 
substantively different from the proposal, the responsible authority will give notice of the new 
proposal to all parties to the agreement and any other persons to whom the responsible authority 
considers the decision to amend or end the agreement may cause material detriment. 
 
If you have any questions, please contact me. 

Yours sincerely  

 
NICOLE REYNOLDS 
Acting Manager Planning 
 

Attachments 

▪ Attachment 1 – Prescribed Form 

▪ Attachment 2 – Agreement AF499542K 

▪ Attachment 3 – Proposed amended Agreement  

▪ Attachment 4 – Frequently Asked Questions  
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TABLE A – The Agreement is proposed to be amended in respect of these properties  

No.  Volume and Folio Address 

1.  10662/009 1 Heaths View, Paynesville 

2.  10662/010 2 Heaths View, Paynesville 

3.  10662/011 3 Heaths View, Paynesville 

4.  10662/012 4 Heaths View, Paynesville 

5.  10662/013 5 Heaths View, Paynesville 

6.  10662/014 6 Heaths View, Paynesville 

7.  10662/015 7 Heaths View, Paynesville 

8.  10662/016 8 Heaths View, Paynesville 

9.  10662/017 9 Heaths View, Paynesville 

10.  10662/018 10 Heaths View, Paynesville 

11.  10662/019 11 Heaths View, Paynesville 

12.  10662/020 12 Heaths View, Paynesville 

13.  10662/021 13 Heaths View, Paynesville 

14.  10662/022 14 Heaths View, Paynesville 

15.  10662/023 15 Heaths View, Paynesville 

16.  10662/024 16 Heaths View, Paynesville 

17.  10662/025 17 Heaths View, Paynesville 

18.  10662/027 1 North Quay Place, Paynesville 

19.  10662/028 3 North Quay Place, Paynesville 

20.  10662/029 5 North Quay Place, Paynesville 

21.  10662/030 7 North Quay Place, Paynesville 

22.  10662/031 9 North Quay Place, Paynesville 

23.  10662/032 11 North Quay Place, Paynesville 

24.  10662/033 13 North Quay Place, Paynesville 

25.  10662/034 15 North Quay Place, Paynesville 

26.  10662/037 23 North Quay Place, Paynesville 
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ATTACHMENT 1 – Prescribed Form (Form 18) 



FORM 18 

Section 178C 

NOTICE OF PROPOSAL TO AMEND AN AGREEMENT 

 

RESPONSIBLE AUTHORITY:  

East Gippsland Shire Council  

 

DESCRIPTION OF THE LAND AFFECTED BY THE AGREEMENT: 

Volume 10662 Folios 009-025 (inclusive), Folios 027-034 (inclusive) and Folio 037 

 

DESCRIPTION OF THE PROPOSAL: 

To amend the section 173 agreement recorded on title in dealing number AF499542K on 28 November 
2007  

 

APPLICATION REFERENCE NUMBER: 

13/2020/AGR 

 

WHO INITIATED THE PROPOSAL? 

The proposal was initiated by the responsible authority under section 178A(5) of the Planning and 
Environment Act 1987. 

You may look at the proposal and any documents that support the proposal at the website of the 
responsible authority, www.eastgippsland.vic.gov.au/PlanningApps  

This can be done anytime and is free of charge. 

Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Planning and Environment Act 1987, may object to, or make any 
other submission in relation to, the proposal. 

The responsible authority will not make a decision on the proposal under section 178E of the Planning 
and Environment Act 1987 before 18 January 2021 

If the responsible authority decides to amend or end the agreement, or refuses to amend or end the 
agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 

In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 

If the responsible authority proposes to amend or end the agreement in a manner that is substantively 
different from the proposal, the responsible authority will give notice of the new proposal to all parties 
to the agreement and any other persons to whom the responsible authority considers the decision to 
amend or end the agreement may cause material detriment. 

http://www.eastgippsland.vic.gov.au/PlanningApps
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ATTACHMENT 2 – Agreement AF499542K 



Imaged Document Cover Sheet

The document following this cover sheet is an imaged document supplied by LANDATA®, 
Victorian Land Registry Services.

Document Type Instrument

Document Identification AF499542K

Number of Pages

(excluding this cover sheet)

36

Document Assembled 30/01/2020 12:05

Copyright and disclaimer notice:
© State of Victoria. This publication is copyright. No part may be reproduced by any process except
in accordance with the provisions of the Copyright Act 1968 (Cth) and for the purposes of Section 32
of the Sale of Land Act 1962 or pursuant to a written agreement. The information is only valid at the
time and in the form obtained from the LANDATA® System. None of the State of Victoria,
LANDATA®, Victorian Land Registry Services Pty. Ltd. ABN 86 627 986 396 as trustee for the
Victorian Land Registry Services Trust ABN 83 206 746 897 accept responsibility for any
subsequent release, publication or reproduction of the information.

The document is invalid if this cover sheet is removed or altered.
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ATTACHMENT 3 – Proposed amended Agreement  

  



 

Planology Pty Ltd        PO Box 394 
ACN 616 641 199        Ivanhoe  VIC  3079 

T: 0430 453 372 

 
 

EAST GIPPSLAND SHIRE COUNCIL 
 

Council  
AND 

 
 

RIVIERA PROPERTIES PROJECTS LIMITED (FORMERLY HODDLE SECURITIES 
LIMITED) (ABN 86 061 677 218) 

 
The Owner 

 
 
 
 
 

Agreement under Section 173 of the Planning and 
Environment Act 1987 

 
Subject Land  Windermere Terrace, PAYNESVILLE  VIC  3880 
   Certificate of Title Volume 10562 Folio 626 – Lot 3 LP 441059E 
   Heaths View & North Quay Place, Paynesville 
   PLAN OF SUBDIVISION NO. 501030Y 
 
 
 

 
 
 

  
 



 

Planology Pty Ltd        PO Box 394 
ACN 616 641 199        Ivanhoe  VIC  3079 

T: 0430 453 372 

PLANNING AND ENVIRONMENT ACT 1987  
SECTION 173 AGREEMENT 

 
THIS AGREEMENT is made the  day of    

BETWEEN: 

EAST GIPPSLAND SHIRE COUNCIL of 273 Main Street, Bairnsdale in the State of 
Victoria (“Council”) 
 
and 
  
RIVIERA PROPERTIES PROJECTS LIMITED (ABN 86 061 677 218) of 
Level 1, 63 The Esplanade, Paynesville in the said State (“the Owner”) 
 
 

INTRODUCTION 

A. The Council is the Responsible Authority for the Planning Scheme under the Act. 

B. The Owner is the registered proprietor of the Subject Land. 

C. The Council has issued Planning Permit Number 01/00348/DS (Amended) (“the Planning 
Permit”) allowing: 

▪ the land to be subdivided into 29 Lots; 

▪ Development of Dwellings on the new lots; and 

▪ Development of Jetties and Landings in the waterways 

in accordance with the Endorsed Plan. 

A copy of the Planning Permit is attached to this Agreement and marked “A”. 

D. It is a condition of the Planning Permit that the Owner enter into this Agreement to develop 
and use the land in accordance with the Endorsed Plan and the conditions of the Planning 
Permit. 

E. As at the date of this Agreement the Subject Land is encumbered by Mortgage No. AB 
181450X in favour of the Mortgagee.  The Mortgagee has consented to the Owner entering 
into this Agreement with respect to the Subject Land. 

F. On 10 October 2007, the Council and Riviera Properties Project Limited (“the Former Owner”) 
entered into this Agreement in accordance with the Planning Permit.  The Agreement was 
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recorded on the certificate of title to the Subject Land in dealing number AF499542K on 28 
November 2007. 

G. Under clause 3.3 of the Agreement, the Subject Land is required to be used and developed in 
accordance with the “Riviera Harbours – Guidelines for Construction, Siting of, External 
Alterations and Additions to Buildings and Structures on Riviera Harbours Stage 8” (“the 
Guidelines”).   

H. Under the Guidelines, the Former Owner is entitled to appoint the Architectural Review Panel 
(ARP).  The consent of the ARP must be obtained before the Subject Land is developed.    

I. Since the Agreement was entered into, the Former Owner has been formally wound up and 
deregistered.  It is no longer possible to obtain the consent of the ARP under the Guidelines.   

J. The Council has decided to amend the Agreement under section 178E of the Act in order to 
remove the reference to the Guidelines and to include certain obligations under the 
Guidelines in the Agreement. 

G.K. The parties enter into this Agreement: 

a) to give effect to the requirements of the Planning Permit; and 

b) to achieve and advance the objectives of planning in Victoria and the objectives of 
the Planning Scheme in respect of the Subject Land;  

c) to remove the reference to the Guidelines; and 

d) to include certain obligations under the Guidelines in the Agreement 

IT IS AGREED: 
 

1. DEFINITIONS 

In this Agreement the words and expressions set out in this clause have the following 
meanings unless the context admits otherwise: 

1.1 “the Act” means the Planning and Environment Act 1987. 

1.2 “this Agreement” means this agreement and any agreement executed by the 
parties expressed to be supplemental to this agreement. 

1.3 “Beaching” means sand and stone mounding abutting the revetment wall 
intended to protect the revetment wall and prevent water vehicles from running 
aground. 

1.4 “the Building Envelope” means a building envelope shown on the Endorsed Plan.  

1.5 “Canal Lot” means a Lot that adjoins a canal.  
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1.6 “the Endorsed Plan” means the plan, endorsed with the stamp of Council that 
forms part of the Planning Permit.  A copy of the plan, as at the date of this 
Agreement, is attached to this Agreement and marked with the letter “C”. 

1.7 “Lot” means a lot on the Endorsed Plan.  

1.21.8 “Owner” means the person or persons registered or entitled from time to time to 
be registered by the Registrar of Titles as proprietor or proprietors of an estate in 
fee simple of the Subject Land or any part of it and includes a Mortgagee-in-
possession. 

1.31.9 “Planning Permit” means the Planning Permit referred to in recital C. of this 
Agreement. 

1.41.10 “Planning Scheme” means the East Gippsland Planning Scheme and any other 
planning scheme that applies to the Subject Land. 

1.11 “Soil and Water Management Plan” means the “Soil and Water Management 
Plan – Riviera Harbours Allotment Development”, as amended from time to time.  
A copy of the Soil and Water Management Plan is available for inspection at 
Council offices during normal business hours upon giving Council reasonable 
notice.      

1.12 “Subject Land” means the land situated at 28 Windermere Terrace, Paynesville 
being the land referred to in Certificate of Title Volume 10562 Folio 626 and any 
reference to the Subject Land in this Agreement will include a reference to any lot 
created by the subdivision of the Subject Land or any part of it. 

1.13 “Tree” means a tree capable of reaching a height of 5 metres or more. 

1.51.14 “Mortgagee” means the person or persons registered or entitled from time to 
time to be registered by the Registrar of Titles as Mortgagee of the Subject Land 
or any part of it. 

2. INTERPRETATION 

In this Agreement unless the context admits otherwise: 

2.1 The singular includes the plural and vice versa. 

2.2 A reference to a gender includes a reference to each other gender. 

2.3 A reference to a person includes a reference to a firm, corporation or other 
corporate body and that person’s successors in law. 

2.4 If a party consists of more than one person this Agreement binds them jointly and 
each of them severally. 

2.5 A reference to an Act, Regulation or the Planning Scheme includes any Acts, 
Regulations or amendments amending, consolidating or replacing the Act, 
Regulation or Planning Scheme. 
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2.6 The introductory clauses to this Agreement are and will be deemed to form part 
of this Agreement. 

2.7 The obligations of the Owner under this Agreement, will take effect as separate 
and several covenants which are annexed to and run at law and equity with the 
Subject Land PROVIDED THAT if the Subject Land is subdivided, this Agreement 
must be read and applied so that each subsequent owner of a lot is only 
responsible for those covenants and obligations which relate to that owner’s lot. 

3. SPECIFIC OBLIGATIONS OF THE OWNER 

The Owner covenants and agrees that: 

3.1 Development in accordance with Development Planning Permit 

The Subject Land shall only be developed in accordance with the Endorsed Plans 
and conditions of the Planning Permit or any subsequent amendment to the 
permit approved by the Council. 

3.2 Council’s Costs to be Paid 

The Owner must pay to the Council, the Council’s reasonable costs and expenses 
(including legal expenses) of an incidental to the preparation, drafting, 
finalisation, engrossment, execution, registration and enforcement of this 
Agreement and until those costs are paid they will remain a debt of the Owner to 
the Council. 

3.3 [Clause 3.3 deleted] 

3.4 Obligations from the Guidelines – General  

the Owner covenants and agrees that, unless with the prior written consent of 
Council: 

3.4.1 the Owner must not construct, or permit to be constructed, a building 
(excluding unroofed decking, landings and jetties) outside the Building 
Envelope on the Subject Land; 

3.4.2 no more than one dwelling may be developed on a Lot;  

3.4.3 any dwelling erected on the Subject Land must: 

(a) have a minimum floor level of 2.5 metres Australian Height 
Datum;  

(b) have a floor area of not less than 150 square metres within the 
outer walls thereof calculated by excluding the area of any 
carport, garage, terrace, pergola or verandah; and  

(c) be built only of new materials; 
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3.4.4 all buildings visible from the street or canal must be designed, constructed 
and maintained to be similar to the main building on that lot; 

3.4.5 any areas used for the purpose of drying, storage tanks or refuse storage 
must not be visible from the street or canal;  

3.4.6 vehicle driveways and other paved areas visible from the street or canal 
must be constructed of clay brick, masonry pavers, stone sheeted 
bitumen, hot mix, patterned and coloured concrete or exposed aggregate 
concrete;  

3.4.7 the Owner must develop the Subject Land in accordance with the Soil and 
Water Management Plan;  

3.4.8 no Trees may be planted within 3 metres of the revetment wall;  

3.4.9 any service areas on a Canal Lot must not be visible from the street or 
canal;  

3.4.10 the Owner must not erect, or permit to be erected any fence on a Canal 
Lot: 

(a) exceeding 1.8 metres in height;  

(b) along the canal boundary or the revetment wall; or 

(c) within 5 metres of the canal boundary; and 

3.4.11 the Owner must not erect, or permit to be erected any fence on any 
boundary of a Lot adjoining a road reserve.  

3.5 Obligations from the Guidelines – Revetment wall 

the Owner covenants and agrees that: 

3.5.1 the Owner must maintain and repair all works associated with: 

(a) the revetment wall structure adjoining the Owner’s Lot, 
including the footings and footing foundations, the canal 
walling and associated grid cabling system; 

(b) the canal Beaching adjoining the Owner’s Lot; and 

(c) boat ramps, jetties, landings and decks adjoining the Owner’s 
Lot; 

at the full cost of the Owner to the satisfaction of Council; 

3.5.2 the Owner must not alter, demolish or attach any shackles, cables or 
fixing eyes to any part of the revetment wall unless with Council’s prior 
written consent;  
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3.5.3 the revetment wall structure, footings and footing foundations adjoining 
the Owner’s Lot will be inspected every five years, and after any flood 
event, by an independent and appropriately qualified professional to the 
satisfaction of Council in order:  

(a) to check the structural stability and integrity of the wall; and 

(b) to recommend any necessary works and actions, which must 
be carried out.  A copy of the inspection assessment and 
recommendations must be lodged with Council within one 
month of the inspection and assessment having been carried 
out;  

at the full cost of the Owner to the satisfaction of Council;  

3.5.4 the Owner must ensure that no operations, actions or practices are 
carried out on the Subject Land which result in contamination or pollution 
of the canals system; and 

3.5.5 the Owner must not construct, or permit to be constructed, any jetty, 
landing or mooring structure unless with the prior written consent of 
Council.   

4. FURTHER OBLIGATIONS OF THE OWNER 

The Owner further covenants and agrees that: 

4.1 Notice and Registration 

The Owner will bring this Agreement to the attention of all prospective 
purchasers, mortgagees, transferees and assigns; 

4.2 Further actions 

4.2.1 The Owner will do all things necessary, including signing any further 
agreements, undertakings, covenants and consents, approvals or other 
documents necessary for the purpose of ensuring that the Owner carries 
out the Owner’s covenants under this Agreement and to enable the 
Council to enforce the performance by the Owner of such covenants and 
undertakings; 

4.2.2 The Owner will consent to the Council making application to the Registrar 
of Titles to make a recording of this Agreement in the Register on the 
Certificate of Title of the Subject Land in accordance with Section 181 of 
the Act and do all things necessary to enable the Council to do so 
including signing any further agreement, acknowledgement or document 
or procuring the consent to this Agreement of any mortgagee or caveator 
to enable the recording to be made in the Register under that Section; 

4.3 Exemption 
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The Owner will exempt the Council, its employees, contractors and agents from 
and against all costs, expenses, losses or damages whatsoever which they or any 
of them may sustain incur or suffer, or be or become liable for or in respect of any 
suit, action, proceeding, judgment or claim brought by any person whatsoever 
arising from or referable to this Agreement or any non-compliance thereof. 

5. AGREEMENT UNDER SECTION 173 OF THE ACT 

The Council and the Owner agree that without limiting or restricting their respective powers 
to enter into this Agreement and, insofar as it can be so treated, this Agreement is made 
pursuant to Section 173 of the Act. 

6. OWNER’S WARRANTIES 

Without limiting the operation or effect that this Agreement has, the Owner warrants that 
apart from the Owner and any other person who has consented in writing to this Agreement, 
no other person has any interest, either legal or equitable, in the Subject Land which may be 
effected by this Agreement. 

7. SUCCESSORS IN TITLE 

Without limiting the operation or effect that this Agreement has, the Owner must ensure 
that successors in title shall be required to give effect to and do all acts and sign all 
documents which will require those successors in title to give effect to this Agreement. 

8. GENERAL MATTERS 

8.1 Notices 

A notice or other communication required or permitted to be served by a party on 
another party must be in writing and may be served: 

8.1.1 by delivering it personally to that party; 

8.1.2 by sending it by prepaid post addressed to that party at the address set 
out in this Agreement or subsequently notified to each party from time to 
time; or 

8.1.3 by sending it by facsimile provided that a communication sent by facsimile 
shall be confirmed immediately in writing by the sending party hand 
delivery or prepaid post. 

8.2 A notice or other communication is deemed served: 

8.2.1 if delivered, on the next following business day; 

8.2.2 if posted, on the expiration of two business days after the date of posting; 
or 

8.2.3 if sent by facsimile, on the next following business day unless the 
receiving party has requested retransmission before the end of that 
business day. 
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8.3 No Waiver 

Any time or other indulgence granted by the Council to the Owner or any 
variation of the terms and conditions of this Agreement or any judgment or order 
obtained by the Council against the Owner will not in any way amount to a waiver 
of any of the rights or remedies of the Council in relation to the terms of this 
Agreement. 

8.4 Severability 

If a court, arbitrator, tribunal or other competent authority determines that a 
word, phrase, sentence, paragraph or clause of this Agreement is unenforceable, 
illegal or void then it must be severed and the other provisions of this Agreement 
will remain operative. 

8.5 No Fettering of the Council’s Powers 

It is acknowledged and agreed that this Agreement does not fetter or restrict the 
power or discretion of Council any decision or impose any requirements or 
conditions in connection with the granting of any planning approval or 
certification of any plans of subdivision applicable to the Subject Land or relating 
to any use or development of the Subject Land. 

9. COMMENCEMENT OF AGREEMENT 

Unless otherwise provided in this Agreement, this Agreement commences from the date of 
this Agreement. 

10. ENDING OF AGREEMENT 

This Agreement may be ended by agreement between Council and the Owner. 
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SIGNED, SEALED AND DELIVERED as an agreement under Division 2 of Part 9 of the Act and as a 
Deed between the Parties. 
 
 
The Common Seal of the East Gippsland Shire Council 
was hereunto affixed on the  . . . . .  day 
of  . . . . . . . . . . .  , in the presence of: 

 

 
 

.………………………………………………………………..  Chief Executive 

 

 

…………………………………………………………………  Witness 
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ATTACHMENT 4 – Frequently Asked Questions   

 



 

 

Frequently Asked Questions  

1. What is a section 173 agreement? 

A section 173 agreement is a legal agreement between Council and an owner of land entered 
into under section 173 of the Planning and Environment Act 1987 (PE Act).  It may impose 
conditions or restrictions on the use or development of land and will bind future owners and 
occupiers of the land. 

2. How do I know if a section 173 agreement burdens my land? 

If your land is burdened by a section 173 agreement, it will be recorded on the certificate of 
title to your land.   

3. What do the section 173 agreements require of landowners? 

The section 173 agreements affecting the residential estates in Kings Cove, Metung and 
Riviera Harbours, Paynesville impose various obligations on landowners.  In particular, the 
agreements require landowners to comply with a set of design guidelines (Design Guidelines).   

The Design Guidelines then require that an owner obtains the approval of an architectural 
review committee (ARC) or an architectural review panel (ARP) before any development takes 
place or an existing development is altered.  

The ARC and the ARP were funded and controlled by the original owners of the land, being 
Kings Cove Metung Pty Ltd and Riviera Properties Projects Limited.   

In 2017, both companies were wound up and deregistered.  

4. How does the winding up of the original owners affect the operation of the section 173 
agreements? 

The winding up of the original owners means that houses cannot be built on vacant lots and 
existing buildings cannot be extended without breaching the agreements.  This is because the 
required approvals from the ARC and the ARP cannot be obtained under the Design 
Guidelines. 

5. Why has Council decided to take action? 

Council has decided to take action because it is a party to the agreements and this is a 
significant issue facing a large number of landowners.  

6. Why is Council proposing to amend some agreements and end other agreements? 

Council is proposing to end agreements where a property is subject to more than one 
agreement imposing the same (or very similar) obligations.  This will remove duplicate 
agreement(s) from these titles.  One agreement will remain on the title, which is proposed to 
be amended. 

Council is proposing to amend agreements to delete the obligation to comply with the Design 
Guidelines so the approval of the ARC or the ARP will be no longer required.  The amendments 
also seek to incorporate certain aspects of the Design Guidelines into agreements.   

7. Is Council proposing any changes to the restrictive covenants? 

No.  Owners should seek their own advice if they have concerns about a restrictive covenant.  
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8. How long will the process for amending and ending the section 173 agreements take? 

This will depend on various factors, including whether any objections are received and 
whether any applications for review are lodged with the Victorian Civil and Administrative 
Tribunal (VCAT). 

If there are no objections to a proposal, the process will likely be finalised in early 2021.  If 
there is community opposition to a proposal and an application is lodged with VCAT, the 
process in relation to that agreement will likely take an additional 9 to 12 months.   

9. What happens to any planning applications lodged with Council before the section 173 
agreements are amended or ended? 

Council will continue to consider all planning applications in accordance with the East 
Gippsland Planning Scheme and the PE Act.  It must consider any agreement recorded on the 
certificate of title to the land.  The relevance of an agreement to a permit application will vary 
from case to case.   

Officers will continue to work with landowners in response to their individual applications and 
circumstances. 

10. Who is responsible for the costs of amending and ending the section 173 agreements? 

Council will be responsible for the costs of amending and ending the section 173 agreements.  
This includes the fees associated with lodging the various documents at the Land Registry. 

11. Why have I received multiple letters relating to different section 173 agreements? 

You will have received multiple letters if your land is burdened by more than one section 173 
agreement that is proposed to be amended/ended.   

You should read each letter carefully as each letter relates to a different agreement.  If you 
wish to object to a proposal affecting your land, you will need to clearly identify the specific 
application to which you object.   

12. Why are only some aspects of the Design Guidelines incorporated into the amended section 
173 agreements? 

Council did not include every aspect of the Design Guidelines in the amended agreements to 
avoid them becoming unnecessarily complex.  Further, some aspects of the Design Guidelines 
were too ambiguous and subjective for Council and landowners to reasonably determine 
compliance. 

13. Why is the ending clause proposed to be amended in some section 173 agreements? 

Council proposes to amend some of the ending clauses to remove obsolete requirements that 
require the consent of the Minister for Planning.  
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Contact:  Nicole Reynolds 
Telephone No: (03) 5153 9500 
Email:  feedback@egipps.vic.gov.au 
Ref:  14/2020/AGR 

11 December 2020 

 
 
 
 
 
 
 
 
To The Addressee 

Notice under section 178C(2) of the Planning and Environment Act 1987 
Proposal to amend and end in part section 173 agreement AG568558C 
Riviera Harbours, Paynesville 

Section 173 agreement AF499542K (Agreement) is recorded on the title to your land.   
 
This letter, together with the prescribed form at Attachment 1, provides notice under section 
178C(2) of the Planning and Environment Act 1987 (Act) of a proposal by East Gippsland Shire 
Council (Council) to amend and end in part the Agreement in accordance with section 178A(5) of 
the Act.  

Background 

1. During the mid-2000s, Riviera Properties Projects Limited (Riviera Properties) 
commenced developing land in Paynesville for an integrated residential and commercial 
development known as Riviera Harbours.  

2. The subdivision of the land occurred in stages.  As part of each stage of the subdivision, 
Riviera Properties entered into a section 173 agreement with Council.  

3. Council and Riviera Properties entered into the Agreement, which was recorded on title in 
dealing number AG568558C on 17 June 2009.  A copy of the Agreement is included at 
Attachment 2. 

4. The Agreement requires each lot to be developed and used for the purpose of a single 
dwelling and associated outbuildings in accordance with the ‘Riviera Harbours – Guidelines 
for Construction, Siting of, External Alterations and Additions to Buildings and Structures on 
Riviera Harbours’ (Guidelines).  

5. Under the Guidelines: 

a. Riviera Properties is entitled to appoint an Architectural Review Committee (ARC); 
and 

b. the ARC must approve the plans and specifications of a building before it is 
constructed on a lot.  

6. Riviera Properties was formally wound up and deregistered on 18 April 2017.   

Corporate Centre 

273 Main Street (PO Box 1618) 

Bairnsdale Victoria 3875 

Telephone: (03) 5153 9500 

National Relay Service: 133 677 

Residents’ Info Line: 1300 555 886 

Facsimile: (03) 5153 9576 

Email: feedback@egipps.vic.gov.au 

ABN 81 957 967 765 

mailto:feedback@egipps.vic.gov.au
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7. As Riviera Properties no longer exists, it is not possible to obtain approval from the ARC 
under the Guidelines.  Therefore, a landowner wishing to develop their lot, whether for a 
new dwelling or to extend or alter an existing dwelling, will be in breach of the Agreement if 
the approval of the ARP is not obtained before development is commenced. 

Proposal under section 178A(5) of the Act 

The Agreement is currently recorded on all those certificates of title listed in Tables A and B to this 
letter.  It is proposed to: 

1. amend the Agreement burdening the properties listed in Table A; and 

2. end the Agreement burdening the properties listed in Table B.  

Proposed amendment – Table A 
The Agreement burdening the properties listed in Table A is proposed to be amended.  The 
proposed amendments to the Agreement are shown as tracked-changes in the document at 
Attachment 3.  

What is the purpose of the proposed amendment? 

The purpose of the proposed amendment is to: 

1. enable landowners to develop their lots without the approval of the ARC, and therefore, 
without breaching the Agreement; and 

2. provide a practical way to give ongoing effect of the Guidelines even though the approval 
of the ARC will no longer be required.   

What is the proposed amendment? 

The proposed amendment involves: 

1. removing the obligation on landowners to use and develop their lots in accordance with the 
Guidelines; and 

2. including certain obligations from the Guidelines in the Agreement.   

Proposed ending – Table B 
The Agreement burdening the properties listed in Table B is proposed to be ended as to those 
properties.  Once it has been ended, the Agreement will be removed from title.  

Why is the Agreement no longer required in respect of these properties? 

The properties in Table B are currently subject to more than one section 173 agreement that 
imposes the same (or very similar) set of obligations.  In order to ensure clarity and reduce 
duplication, the Agreement is proposed to be ended in respect of these properties.  By way of 
separate applications, the other agreements will be either amended or ended.    
 
As a result, one of the other agreements (in its proposed amended form) will remain recorded on 
the title to these properties to ensure the ongoing effect of relevant obligations.   

Your rights 

You may look at the proposal and any documents that support the proposal on the website of the 
responsible authority www.eastgippsland.vic.gov.au/PlanningApps  
 

http://www.eastgippsland.vic.gov.au/PlanningApps
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Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Act, may object to, or make any other submission in relation to, 
the proposal. 
 
The responsible authority will not make a decision on the proposal under section 178E of the Act 
before 18 January 2021. 
 
If the responsible authority decides to amend or end the agreement, or refuses to amend or end 
the agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 
 
In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 
 
If the responsible authority proposes to amend or end the agreement in a manner that is 
substantively different from the proposal, the responsible authority will give notice of the new 
proposal to all parties to the agreement and any other persons to whom the responsible authority 
considers the decision to amend or end the agreement may cause material detriment. 
 
If you have any questions, please contact me. 

Yours sincerely  

 
NICOLE REYNOLDS 
Acting Manager Planning 
 

Attachments 

▪ Attachment 1 – Prescribed Form 

▪ Attachment 2 – Agreement AG568558C 

▪ Attachment 3 – Proposed amended Agreement  

▪ Attachment 4 – Frequently Asked Questions  
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TABLE A – The Agreement is proposed to be amended in respect of these properties  

No.  Volume and Folio Address 

1.  11168/200 6/12 The Point, Paynesville 

2.  11168/201 5/12 The Point, Paynesville 

3.  11168/202 4/12 The Point, Paynesville 

4.  11168/203 3/12 The Point, Paynesville 

5.  11168/204 2/12 The Point, Paynesville 

6.  11168/205 1/12 The Point, Paynesville 
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ATTACHMENT 1 – Prescribed Form (Form 18) 



FORM 18 

Section 178C 

NOTICE OF PROPOSAL TO AMEND AN AGREEMENT 

 

RESPONSIBLE AUTHORITY:  

East Gippsland Shire Council  

 

DESCRIPTION OF THE LAND AFFECTED BY THE AGREEMENT: 

Volume 11168 Folios 200-205 (inclusive) 

 

DESCRIPTION OF THE PROPOSAL: 

To amend the section 173 agreement recorded on title in dealing number AG568558C on 17 June 2009  

 

APPLICATION REFERENCE NUMBER: 

14/2020/AGR 

 

WHO INITIATED THE PROPOSAL? 

The proposal was initiated by the responsible authority under section 178A(5) of the Planning and 
Environment Act 1987. 

You may look at the proposal and any documents that support the proposal at the website of the 
responsible authority, www.eastgippsland.vic.gov.au/PlanningApps  

This can be done anytime and is free of charge. 

Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Planning and Environment Act 1987, may object to, or make any 
other submission in relation to, the proposal. 

The responsible authority will not make a decision on the proposal under section 178E of the Planning 
and Environment Act 1987 before 18 January 2021 

If the responsible authority decides to amend or end the agreement, or refuses to amend or end the 
agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 

In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 

If the responsible authority proposes to amend or end the agreement in a manner that is substantively 
different from the proposal, the responsible authority will give notice of the new proposal to all parties 
to the agreement and any other persons to whom the responsible authority considers the decision to 
amend or end the agreement may cause material detriment. 

http://www.eastgippsland.vic.gov.au/PlanningApps
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ATTACHMENT 2 – Agreement AG568558C 



Imaged Document Cover Sheet

The document following this cover sheet is an imaged document supplied by LANDATA®, 
Victorian Land Registry Services.

Document Type Instrument

Document Identification AG568558C

Number of Pages

(excluding this cover sheet)

12

Document Assembled 05/02/2020 11:19

Copyright and disclaimer notice:
© State of Victoria. This publication is copyright. No part may be reproduced by any process except
in accordance with the provisions of the Copyright Act 1968 (Cth) and for the purposes of Section 32
of the Sale of Land Act 1962 or pursuant to a written agreement. The information is only valid at the
time and in the form obtained from the LANDATA® System. None of the State of Victoria,
LANDATA®, Victorian Land Registry Services Pty. Ltd. ABN 86 627 986 396 as trustee for the
Victorian Land Registry Services Trust ABN 83 206 746 897 accept responsibility for any
subsequent release, publication or reproduction of the information.

The document is invalid if this cover sheet is removed or altered.
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ATTACHMENT 3 – Proposed amended Agreement  

  



 

Planology Pty Ltd        PO Box 394 
ACN 616 641 199        Ivanhoe  VIC  3079 

T: 0430 453 372 

 
 

EAST GIPPSLAND SHIRE COUNCIL 
 

Council  
AND 

 
 

RIVIERA PROPERTIES PROJECTS LIMITED (ABN 86 061 677 218) 
 

The Owner 
 
 
 
 
 

Agreement under Section 173 of the Planning and 
Environment Act 1987 

 
Subject Land  12 The Point, PAYNESVILLE  VIC  3880 
   PLAN OF SUBDIVISION NO. 620129N 
   Lots 8-13 (inclusive)  
   Riviera Harbours Stage 12 
    
 
Parent Certificate 
Of Title Volume Volume 11019 Folio 496 
   Lot A PS 548098X 
 
 

 
 
 

  
 



 

Planology Pty Ltd        PO Box 394 
ACN 616 641 199        Ivanhoe  VIC  3079 

T: 0430 453 372 

PLANNING AND ENVIRONMENT ACT 1987  
SECTION 173 AGREEMENT 

 
THIS AGREEMENT is made the  day of    

BETWEEN: 

EAST GIPPSLAND SHIRE COUNCIL of 273 Main Street, Bairnsdale in the State of 
Victoria (“Council”) 
 
and 
  
RIVIERA PROPERTIES PROJECTS LIMITED (ABN 86 061 677 218) of 
Level 1, 61 The Esplanade, Paynesville in the said State (“the Owner”) 
 
 

RECITALS 

A. The Owner is the registered proprietor of all that piece of land being the whole of the land 
described in Certificate of Title Volume 11019 Folio 496. 

B. On the 13th of December 2005 Council issued Planning Permit No. 309/2005/P, which was 
amended by Planning Permit No. 309/2005/P/A issued on 16 November 2006 (“the 
Planning Permit”) allowing the land to be subdivided into “20 lots including building 
envelopes, development of six dwellings and outbuildings, jetties and landings, and removal 
of one tree in accordance with the Endorsed Plan”.  Condition 5 of the Planning Permit 
requires the Owner to enter into this Agreement to provide for the matters set out in that 
condition.  A copy of the Planning Permit is available for inspection at Council offices during 
normal business hours upon giving the Council reasonable notice. 

C. The Owner has prepared Riviera Harbours Guidelines for Construction, Siting of, External 
Alterations and Additions to Buildings and Structures on Riviera Harbours November, 2006 
The Point (“the Guidelines”). 

D. Council is the Responsible Authority pursuant to the Act for the Planning Scheme. 

E. As at the date of this Agreement, the land is encumbered by Mortgage No. AB 181450X in 
favour of the Mortgagee.  The Mortgagee has consented to the Owner entering into this 
Agreement with respect to the land. 

F.E. On 9 June 2009, the Council and Riviera Properties Project Limited (“the Former Owner”) 
entered into this Agreement in accordance with the Planning Permit.  The Agreement was 
recorded on the certificate of title to the land in dealing number AG568558C on 17 June 
2009. 
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F. In accordance with: 

(a) clause 3 of the Agreement, the land is required to be developed in accordance 
with the Endorsed Plans, the definition of which includes the Guidelines; and  

(b) clause 6 of the Agreement, the parties acknowledge and agree that the Guidelines 
bind the land.     

G. Under the Guidelines, the Former Owner is entitled to appoint the Architectural Review 
Panel (ARP).  The consent of the ARP must be obtained before the land is developed.    

H. Since the Agreement was entered into, the Former Owner has been formally wound up and 
deregistered.  It is no longer possible to obtain the consent of the ARP under the 
Guidelines.   

I. The Council has decided to amend the Agreement under section 178E of the Act in order to 
remove the references to the Guidelines and to include certain obligations under the 
Guidelines in the Agreement.    

G.J. The parties enter into this Agreement: 

(a) To give effect to the requirements of the Planning Permit;  

(b) To achieve and advance the objectives of planning in Victoria and the objectives 
of the Planning Scheme in respect of the Subject Lland;  

(c) To remove the references to the Guidelines; and 

(c)(d) To include certain obligations under the Guidelines in the Agreement.   

NOW THIS AGREEMENT WITNESSETH: 
 

1. The parties confirm the recitals to this Agreement. 

2. This Agreement is made pursuant to Section 173 of the Act. 

3. The Owner covenants and agrees that the land shall only be developed in accordance with 
the Planning Permit, the Endorsed Plans, or any subsequent amendment to the Planning 
Permit approved by Council. 

4. The Owner covenants that: 

(a) pursuant to condition 5(b) of the Planning Permit, no jetty or landing or extension 
to a jetty or landing will be constructed other than in accordance with the 
Endorsed Plans. 

(b) the Owner will develop the land in accordance with the Endorsed Plans. 

(c) the Owner must maintain and repair the Revetment Walls within that Owner’s lot 
to the satisfaction of Council. 
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(d) the Owner must maintain and replenish Beaching adjacent to any Revetment Wall 
within that Owner’s lot to the satisfaction of Council. 

(e) the Owner of each respective lot is responsible for the maintenance and repair of 
any jetty associated with that lot to the satisfaction of Council. 

5. The Owner must not sell, transfer, dispose of, assign, mortgage or otherwise part with 
possession of the land or any part of it without first disclosing to its successors the existence 
and nature of this agreement. 

6. The parties acknowledge and agree that the Guidelines and the covenants and agreements 
entered into by the Owner in this Agreement are intended to take effect as covenants which 
shall be annexed to and run at law and in equity with the land and which shall bind the 
Owner, its successors, assignees and transferees, the registered proprietors for the time 
being of the land and every part thereof provided that if the land is subdivided, this 
Agreement must be read and applied so that each subsequent owner of a lot is responsible 
for those covenants and obligations which relate to that owner’s lot. 

7. Obligations from the Guidelines – General  

the Owner covenants and agrees that, unless with the prior written consent of Council: 

7.1 no more than one dwelling may be developed on a lot;  

7.2 any dwelling erected on the land must: 

7.2.1 have a minimum floor level of 2.5 metres Australian Height Datum;  

7.2.2  have a floor area of not less than 150 square metres within the outer 
walls thereof calculated by excluding the area of any carport, garage, 
terrace, pergola or verandah; and  

7.2.3 be built only of new materials; 

7.3 all buildings visible from the street or canal must be designed, constructed and 
maintained to be similar to the main building on that lot;  

7.4 any areas used for the purpose of drying, storage tanks or refuse storage must not 
be visible from the street or canal;   

7.5 vehicle driveways and other paved areas visible from the street or canal must be 
constructed of clay brick, masonry pavers, stone sheeted bitumen, hot mix, 
patterned and coloured concrete or exposed aggregate concrete;  

7.6 the Owner must develop the land in accordance with the Soil and Water 
Management Plan;  

7.7 no Trees may be planted within 3 metres of the Revetment Wall;  

7.8 any service areas on a Canal Lot must not be visible from the street or canal;  

7.9 the Owner must not erect, or permit to be erected any fence on a Canal Lot: 
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7.9.1 exceeding 1.8 metres in height;  

7.9.2 along the canal boundary or the Revetment Wall; or 

7.9.3 within 5 metres of the canal boundary; and 

7.10 the Owner must not erect, or permit to be erected any fence on any boundary of 
a lot adjoining a road reserve.  

8. Obligations from the Guidelines – Revetment Wall 

the Owner covenants and agrees that: 

8.1 the Owner must not alter, demolish or attach any shackles, cables or fixing eyes to 
any part of the Revetment Wall unless with Council’s prior written consent;  

8.2 the Revetment Wall structure, footings and footing foundations adjoining the 
Owner’s lot will be inspected every five years, and after any flood event, by an 
independent and appropriately qualified professional to the satisfaction of 
Council in order:  

8.2.1 to check the structural stability and integrity of the wall; and 

8.2.2 to recommend any necessary works and actions, which must be carried 
out.  A copy of the inspection assessment and recommendations must 
be lodged with Council within one month of the inspection and 
assessment having been carried out;  

at the full cost of the Owner to the satisfaction of Council; and  

8.3 the Owner must ensure that no operations, actions or practices are carried out on 
the land which result in contamination or pollution of the canals system. 

7.9. In this Agreement the words and expressions set out in this clause have the following 
meanings unless the context admits otherwise: 

Act means the Planning and Environment Act 1987. 

Agreement means this agreement and any agreement executed by the parties expressed to 
be supplemental to this agreement. 

Beaching means sand and stone mounding abutting the Revetment Wall intended to protect 
the Revetment Wall and prevent water vehicles from running aground. 

Building has the same meaning as in the Act and includes dwellings, swimming pools, 
carports, tennis courts and outbuildings. 

Canal Lot means a lot that adjoins a canal.  

Endorsed Plan means the plan (including the Guidelines) endorsed with the stamp of Council 
from time to time as the plan which forms part of the Planning Permit.  A copy of the 
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Endorsed Plan is available for inspection at Council offices during normal business hours upon 
giving the Council reasonable notice. 

land means part of the land situated at 12 The Point, Paynesville being part of the land 
referred to in Certificate of Title Volume 11019 Folio 496 and more particularly being lots 8-
13 (inclusive)”on Plan of Subdivision No. 620129N and any reference to the land in this 
Agreement includes any lot created by the subdivision of the land or any part of it. 

lot means a lot on the Endorsed Plan. 

Mortgagee means the person or persons registered or entitled from time to time to be 
registered by the Registrar of Titles as Mortgagee of the land or any part of it. 

Owner means the person or persons registered or entitled from time to time to be registered 
by the Registrar of Titles as proprietor or proprietors of an estate in fee simple of the land or 
any part of it and includes a Mortgagee-in-possession. 

party or parties means the Owner and Council under this Agreement as appropriate. 

Planning Scheme means the East Gippsland Planning Scheme and any other planning scheme 
that applies to the land. 

Revetment Wall means the canal wall. 

Soil and Water Management Plan means the “Soil and Water Management Plan – Riviera 
Harbours Allotment Development”, as amended from time to time.  A copy of the Soil and 
Water Management Plan is available for inspection at Council offices during normal business 
hours upon giving Council reasonable notice.      

Tree means a tree capable of reaching a height of 5 metres or more. 

8.10. In this Agreement unless the context admits otherwise: 

(a) The singular includes the plural and vice versa. 

(b) A reference to a gender includes a reference to each other gender. 

(c) A reference to a person includes a reference to a firm, corporation or other 
corporate body and that person’s successors in law. 

(d) If a party consists of more than one person this Agreement binds them jointly and 
each of them severally. 

(e) A term used in this Agreement has its ordinary meaning unless that term is 
defined in this Agreement.  If a term is not defined in this Agreement and it is 
defined in the Act it has the meaning as defined in the Act. 

(f) A reference to an Act, Regulation or the Planning Scheme includes any Acts, 
Regulations or amendments amending, consolidating or replacing the Act, 
Regulation or Planning Scheme. 
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(g) The introductory clauses to this Agreement are and will be deemed to form part 
of this Agreement. 

9.11. The Owner further covenants and agrees that: 

(a) the Owner will bring this Agreement to the attention of all prospective 
purchasers, mortgagees, transferees and assigns; 

(b) the Owner will do all things reasonably necessary to give effect to this Agreement; 

(c) the Owner will consent to Council making application to the Registrar of Titles to 
make a recording of this Agreement in the Register in accordance with Section 
181 of the Act on the Lland and will do all things necessary to enable this to be 
done including signing any further agreement, acknowledgement or document or 
procuring the consent to this Agreement of any mortgagee or caveator to enable 
the recording to be made in the Register under that Section; 

10.12. The Owner further covenants and agrees that the Owner will immediately pay to Council, 
Council’s reasonable costs and expenses (including legal expenses) of and incidental to the 
preparation, drafting, review, finalization, engrossment, execution, registration and 
enforcement of this Agreement which are and until paid will remain a debt due to Council by 
the Owner. 

11.13. Without limiting the operation or effect which this Agreement has, the Owner warrants that 
apart from the Owner and any other person who has consented in writing to this Agreement, 
no other person has any interest, either legal or equitable, in the land which may be affected 
by this Agreement. 

12.14. Without limiting the operation or effect that this Agreement has, the Owner must ensure 
that, until such time as a memorandum of this Agreement is registered on the title to the 
land, successors in title shall be required to: 

(a) give effect to and do all acts and sign all documents which will require those 
successors to give effect to this Agreement; and 

(b) execute a deed agreeing to be bound by the terms of this Agreement. 

13.15. Any time or other indulgence granted by Council to the Owner or any variation of the terms 
and conditions of this Agreement or any judgment or order obtained by Council against the 
Owner will not in any way amount to a waiver of any of the rights or remedies of Council in 
relation to the terms of this Agreement. 

14.16. If a court, arbitrator, tribunal or other competent authority determines that a word, phrase, 
sentence, paragraph or clause of this Agreement is unenforceable, illegal or void then it must 
be severed and the other provisions of this Agreement will remain operative. 

15.17. It is acknowledged and agreed that this Agreement does not fetter or restrict the power or 
discretion of Council to make any decision or impose any requirements or conditions in 
connection with the granting of any planning approval or certification of any plans of 
subdivision applicable to the land or relating to any use or development of the land. 
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16.18. Unless otherwise provided in this Agreement, this Agreement commences from the date of 
this Agreement. 

 
  



 

 page 9 

 

SIGNED, SEALED AND DELIVERED as an agreement under Division 2 of Part 9 of the Act and as a 
Deed between the Parties. 
 
 
The Common Seal of the East Gippsland Shire Council 
was hereunto affixed on the  . . . . .  day 
of  . . . . . . . . . . .  , in the presence of: 

 

 
 

.………………………………………………………………..  Chief Executive 

 

 

…………………………………………………………………  Witness 
 
 
 



 Website: www.eastgippsland.vic.gov.au     Twitter: @egsc    Email: feedback@egipps.vic.gov.au 

ATTACHMENT 4 – Frequently Asked Questions   

 



 

 

Frequently Asked Questions  

1. What is a section 173 agreement? 

A section 173 agreement is a legal agreement between Council and an owner of land entered 
into under section 173 of the Planning and Environment Act 1987 (PE Act).  It may impose 
conditions or restrictions on the use or development of land and will bind future owners and 
occupiers of the land. 

2. How do I know if a section 173 agreement burdens my land? 

If your land is burdened by a section 173 agreement, it will be recorded on the certificate of 
title to your land.   

3. What do the section 173 agreements require of landowners? 

The section 173 agreements affecting the residential estates in Kings Cove, Metung and 
Riviera Harbours, Paynesville impose various obligations on landowners.  In particular, the 
agreements require landowners to comply with a set of design guidelines (Design Guidelines).   

The Design Guidelines then require that an owner obtains the approval of an architectural 
review committee (ARC) or an architectural review panel (ARP) before any development takes 
place or an existing development is altered.  

The ARC and the ARP were funded and controlled by the original owners of the land, being 
Kings Cove Metung Pty Ltd and Riviera Properties Projects Limited.   

In 2017, both companies were wound up and deregistered.  

4. How does the winding up of the original owners affect the operation of the section 173 
agreements? 

The winding up of the original owners means that houses cannot be built on vacant lots and 
existing buildings cannot be extended without breaching the agreements.  This is because the 
required approvals from the ARC and the ARP cannot be obtained under the Design 
Guidelines. 

5. Why has Council decided to take action? 

Council has decided to take action because it is a party to the agreements and this is a 
significant issue facing a large number of landowners.  

6. Why is Council proposing to amend some agreements and end other agreements? 

Council is proposing to end agreements where a property is subject to more than one 
agreement imposing the same (or very similar) obligations.  This will remove duplicate 
agreement(s) from these titles.  One agreement will remain on the title, which is proposed to 
be amended. 

Council is proposing to amend agreements to delete the obligation to comply with the Design 
Guidelines so the approval of the ARC or the ARP will be no longer required.  The amendments 
also seek to incorporate certain aspects of the Design Guidelines into agreements.   

7. Is Council proposing any changes to the restrictive covenants? 

No.  Owners should seek their own advice if they have concerns about a restrictive covenant.  
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8. How long will the process for amending and ending the section 173 agreements take? 

This will depend on various factors, including whether any objections are received and 
whether any applications for review are lodged with the Victorian Civil and Administrative 
Tribunal (VCAT). 

If there are no objections to a proposal, the process will likely be finalised in early 2021.  If 
there is community opposition to a proposal and an application is lodged with VCAT, the 
process in relation to that agreement will likely take an additional 9 to 12 months.   

9. What happens to any planning applications lodged with Council before the section 173 
agreements are amended or ended? 

Council will continue to consider all planning applications in accordance with the East 
Gippsland Planning Scheme and the PE Act.  It must consider any agreement recorded on the 
certificate of title to the land.  The relevance of an agreement to a permit application will vary 
from case to case.   

Officers will continue to work with landowners in response to their individual applications and 
circumstances. 

10. Who is responsible for the costs of amending and ending the section 173 agreements? 

Council will be responsible for the costs of amending and ending the section 173 agreements.  
This includes the fees associated with lodging the various documents at the Land Registry. 

11. Why have I received multiple letters relating to different section 173 agreements? 

You will have received multiple letters if your land is burdened by more than one section 173 
agreement that is proposed to be amended/ended.   

You should read each letter carefully as each letter relates to a different agreement.  If you 
wish to object to a proposal affecting your land, you will need to clearly identify the specific 
application to which you object.   

12. Why are only some aspects of the Design Guidelines incorporated into the amended section 
173 agreements? 

Council did not include every aspect of the Design Guidelines in the amended agreements to 
avoid them becoming unnecessarily complex.  Further, some aspects of the Design Guidelines 
were too ambiguous and subjective for Council and landowners to reasonably determine 
compliance. 

13. Why is the ending clause proposed to be amended in some section 173 agreements? 

Council proposes to amend some of the ending clauses to remove obsolete requirements that 
require the consent of the Minister for Planning.  
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