
Form 18 
 

NOTICE OF PROPOSAL TO END AN AGREEMENT 
 

The application reference 
number is: 

AGR.15.2025 

Responsible Authority: East Gippsland Shire Council 

Description of the land affected 
by the agreement: 

65 Nicholson-Sarsfield Road NICHOLSON  
VIC  3882 

Description of the proposal: 
End Section 173 Agreement - AK881877C 
AK881877C 

 
Who initiated the proposal? 
The proposal was initiated by Hatch Planning Pty Ltd, who applied to the responsible authority for 
agreement to the proposal under section 178A of the Planning and Environment Act 1987. 
 
In accordance with section 178A(3) of the Planning and Environment Act 1987, the responsible 
authority has notified the applicant that it agrees in principle to the proposal. 
 
The proposal was initiated by the responsible authority under section 178A(5) of the Planning and 
Environment Act 1987 . 
 
The proposal was initiated by the responsible authority under section 178E(3)(c) of the Planning 
and Environment Act 1987 to am/end the agreement in a manner that is substantively different from 
a proposal for which notice was previously given under section 178C of the Planning and 
Environment Act 1987 
 

You may look at the application and any documents that support the application at 273 Main Street, 
Bairnsdale. This can be done during office hours and is free of charge. 
 
Additionally, the documentation is posted to the website of the responsible authority. This can be 
done anytime by visiting the following website:  
https://www.eastgippsland.vic.gov.au/building-and-development/advertised-planning-permit-
applications.  
 
Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Planning and Environment Act 1987, may object to, or make 
any other submission in relation to, the proposal. 

 

The responsible authority will not make a decision on the 
proposal under section 178E of the Planning and 

Environment Act 1987 before: 
17 June 2026 

 

If the responsible authority decides to end the agreement, or refuses to end the agreement, the 
responsible authority will give notice of its decision to any person who made an objection. 

 
In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 

 
If the responsible authority proposes to end the agreement in a manner that is substantively different 
from the proposal, the responsible authority will give notice of the new proposal to all parties to the 
agreement and any other persons to whom the responsible authority considers the decision to end the 
agreement may cause material detriment.  

http://www.austlii.edu.au/au/legis/vic/consol_act/paea1987254/
http://www.austlii.edu.au/au/legis/vic/consol_act/paea1987254/
http://www.austlii.edu.au/au/legis/vic/consol_act/paea1987254/
http://www.austlii.edu.au/au/legis/vic/consol_act/paea1987254/
https://www.eastgippsland.vic.gov.au/building-and-development/advertised-planning-permit-applications
https://www.eastgippsland.vic.gov.au/building-and-development/advertised-planning-permit-applications
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Kerry Stow

From: Snapforms Notifications <no-reply@snapforms.com.au>
Sent: Thursday, 13 November 2025 8:04 PM
To: Planning Unit Administration
Subject: s173 Agreement Amend/End Application submitted
Attachments: P25-076 - Title Documents - 65 Nicholson-Sarsfield Road Nich.pdf; P25-076 - 

Section 173 Agreement Assessment - 65 Nicholson-Sarsfield Road Nicholson.pdf; 
s173_Agreement_AmendEnd_Application_2025-11-13T20-04-00_28875227_0.pdf

 

s173 Agreement Amend/End Application 

An application to end or amend a section 173 legal agreement has been submitted via the East 
Gippsland Shire Council website, the details of this submission are shown below: 

 

Applicant name: Hatch Planning Pty Ltd 

Email address: admin@hatchplanning.com.au 

Postal address : PO Box 185 Grantville VIC 3984 

Preferred phone number: 0409577838 

Owner's name: Wayne Stanton 

Unit (if relevant) and Street number: 65 

Street name: Nicholson-Sarsfield Road 

Town: Nicholson 

Post code: 3882 

Lot number: 1 

Plan number: 717043K 

Title Volume: 11502 

Title Folio: 120 

The proposal is to...: End in Part (s178A(1)(b)) 

Agreement dealing number: AK881877C 

Agreement Date: 06/02/2014 



2

Permit requiring agreement: 126/2013/P 

Invoice Recipient (Payer):: Hatch Planning Pty Ltd 

Invoice Email: admin@hatchplanning.com.au 

Invoice Address: PO Box 185 GRANTVILLE VIC 3984 

Invoice Preferred Phone: 0409577838 

Applicant Declaration: Yes 

Document Authority: Yes 

Document Availability: Yes 

Privacy Statement Acknowledge: Yes 

Copy of Title: P25-076 - Title Documents - 65 Nicholson-Sarsfield Road Nich.pdf 

Written Statement File: P25-076 - Section 173 Agreement Assessment - 65 Nicholson-Sarsfield 
Road Nicholson.pdf 

Parties to the Agreement: P25-076 - Section 173 Agreement Assessment - 65 Nicholson-Sarsfield 
Road Nicholson.pdf 
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Our reference: P25-076 
 
13 November 2025 
 
 
The Manager, Planning and Development  
East Gippsland Shire Council 
273 Main Street 
BAIRNSDALE  VIC  3875 
 
 
Dear Sir/Madam,  
 
APPLICATION TO END SECTION 173 AGREEMENT AK881877C 
65 NICHOLSON-SARSFIELD ROAD  NICHOLSON  3882 
 
Please find enclosed an application to End Section 173 Agreement AK881877C, relating to 
land at 65 Nicholson-Sarsfield Road, Nicholson (Subject Land). 
 
The agreement applies to land at 65 Nicholson-Sarsfield Road Nicholson (Lot 1 PS717043K) 
and 116 Sandfords Lane Nicholson (Lot 2 PS717043K). This application seeks to end the 
agreement in part in accordance with Section 178A(1)(b) of the Planning and Environment 
Act 1987, to end the agreement applying to the subject land. 
 
An assessment of the application against the relevant requirements of Section 178B of the 
Planning and Environment Act 1987 is attached, as well as a current copy of title. It is 
requested that an invoice be forwarded to us for payment of the applicable fee at your 
earliest convenience.  
 
Should you have any questions regarding the application, please don’t hesitate to contact me 
on the details provided below.  
 
Kind regards,  
 
 
Tim Berger 
Director 
Hatch Planning Pty Ltd 
 
0409 577 838 
admin@hatchplanning.com.au | tim.berger@hatchplanning.com.au 
  

mailto:tim@tbplanning.com.au
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PROPOSAL 
The application seeks approval to end Section 173 Agreement AK881877C, as it applies to 
land at 65 Nicholson-Sarsfield Road, Nicholson.  
 
STATUTORY REQUIREMENTS  
An application to amend or end an agreement must be made in writing to the responsible 
authority. It must include the information set out in regulation 55 and it must be accompanied 
by the prescribed fee.  
 
Regulation 55 sets out the following criteria: 
 
For the purposes of section 178A(2) of the Act, an application for agreement to a proposal to 
amend or end an agreement must be in writing and must — 
 

(a) state the applicant's name, address and phone number; and 
 

(b) clearly identify the agreement proposed to be amended, ended or ended in part; and 
 

(d) in the case of a proposal to end an agreement, clearly describe— 
 

(i) if the proposal is to end the agreement in part, the part of the agreement to 
be ended; and 

(ii) if the proposal is to end the agreement as to any part of the land, the part of 
the land to be removed from the application of the agreement; and 

(iii) why the agreement or that part of it is no longer required. 
 

The required information has been provided by way of the attached application form and this 
submission. 
  
ASSESSMENT 
Section 178B sets out the matters that the responsible authority must consider when forming 
a view about a proposal. The matters required to be considered include the purpose of the 
agreement and the reasons why the responsible authority entered into the agreement in the 
first place. An assessment against Section 178B is set out below. 
 
The assessment is not a planning merits assessment, including not having regard to the 
planning scheme or the objectives of planning.  The matters are to be considered holistically 
and not unduly restrictively.i 
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Section 178B(2) – Ending an Agreement 
In considering a proposal under Section 178A to end an Agreement, the responsible authority 
must consider: 
 

Matter Response 

The purpose of the 
agreement 

As discussed further in this submission, the agreement was 
entered as a requirement of the Farming Zone, to ensure that 
the objectives of the Farming Zone were not undermined by 
serial house lot excisions. Given that the subject land is within 
a settlement boundary, and recognised as suitable for future 
residential use (without a farming future), the agreement is 
not required to achieve the purpose for which it was entered 
into.  

This factor tends to favour a decision to amend the 173 
Agreement.  

Whether and why the 
agreement is no longer 
required 

Since the grant of the original Planning Permit (126/2013/P) 
that led to the creation of the agreement, a number of 
matters have changed that support the ending of the 
agreement: 

a) As referenced further in this submission, Amendment 
VC103 was gazetted 3 months after the issue of the 
permit, which removed the requirement for the 
Section 173 Agreement to be entered into. Given the 
planning scheme has been amended to no longer 
require such an agreement, this tends in favour of the 
agreement no longer being required as a matter of 
planning policy. 
 

b) The subject land was brought into the Nicholson 
Settlement Boundary as a result of Planning Scheme 
Amendment C121. The panel report for this 
amendment found that: 
 
Since the excision of 65 Nicholson ‐ Sarsfield Road, it is 
clear that this parcel does not have a ‘farming future’. 
The Panel agrees with submissions that the land 
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appears to meet the criteria adopted for additional TZ 
land to a comparable extent to the land the 
Amendment proposes to rezone to TZ as: it adjoins the 
town; the Panel was advised that reticulated services 
are available; and inspection confirmed that the land 
forms part of a topographic unit along the western side 
of the creek with the land to the north already zoned 
LDRZ 
 
In this context, the agreement does not serve its 
underlying purpose by remaining on the land.  

This factor tends to favour in deciding whether to amend the 
173 Agreement. 

Whether the ending of 
the agreement would 
disadvantage any 
person, whether or not a 
party to the agreement; 

The ending of the agreement as it relates to the subject site 
would not disadvantage any person. The creation of the 
agreement was a mandatory requirement of the Scheme, and 
not imposed to address concerns of another party or person 
not subject to the agreement.  

This factor is neutral in deciding whether to end the 173 
Agreement. 

The reasons why the 
responsible authority 
entered into the 
agreement 

At the time of issue of the relevant Planning Permit 
(126/2013/P), Clause 35.07-3 of the East Gippsland Planning 
Scheme imposed the following mandatory requirement: 

The subdivision is to create a lot for an existing dwelling. The 
subdivision must be a two lot subdivision. An agreement 
under Section 173 of the Act must be entered into with the 
owner of each lot created which ensures that the land may 
not be further subdivided so as to create a smaller lot for an 
existing dwelling. The agreement must be registered on title. 

This requirement was removed from the Planning Scheme by 
Planning Scheme Amendment VC103, gazetted 5 September 
2013. No equivalent provision has been inserted into the 
Planning Scheme since.  

This factor is neutral in deciding whether to end the 173 
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Agreement. 

Any relevant permit or 
other requirements the 
land is subject to under 
the Subdivision Act 1988 

The relevant Planning Permit (126/2013/P) is considered 
spent (per the decision of the Victorian Supreme Court in 
Manderson v Wright [2016] VSC 677 (11 November 2016), as 
the plan of subdivision has been registered and new titles 
issued (refer paragraphs 24-29 of Manderson). As there were 
no other requirements of the permit, the original permit 
imposes no ongoing obligations on the land – ongoing 
restrictions are given effect through the agreement subject to 
this application.  

This factor is neutral in deciding whether to end the 173 
Agreement. 

Any other prescribed 
matter 

There are no other prescribed matters. 

This factor is neutral in deciding whether to end the 173 
Agreement. 

 
Based on the above assessment, it is considered that the amendment to the agreement has 
merit and more benefits than disbenefits. Consequently, it is respectfully requested that in-
principle support, and subject to receipt of submissions, approval to the ending of the 
agreement on the subject land as sought be provided by the Responsible Authority in 
accordance with Section 178A(3) of the Planning and Environment Act 1987.  
 

 
i Randazzo v Greater Geelong CC [2017] VCAT 972: 
23 Under Section 184G(4), the Tribunal is not required to take into account the broader planning 

objectives set out under s84B(2).   This reinforces our point above that this proceeding does not 
involve any planning merits review. 
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24 In Res 1 Enterprises Pty Ltd v Banyule City Council [2014] VCAT 1552, the proposal before the 

Tribunal involved consideration of the factors set out in Section 178B(2).  The presiding Member 
Deputy President Dwyer expressed the view that these Section 178B(2) factors “are not unduly 
restrictive and are, to some extent, ambulatory depending on the purpose of the agreement, and 
thus allow a consideration of potentially a wide range of matters. The factors in s178B(2) must 
be interpreted widely because section 173 agreements themselves cover a very broad range of 
matters.”i.  We are satisfied that despite it being Section 178B(1) rather than Section 178B(2) 
that is before us, the thrust of this statement by DP Dwyer is still relevant here, because of the 
very strong overlap between the relevant provisions in Section 178B(1) and 178B(2).  

25 We will now deal with each of the relevant factors in s178B(1), in turn. However it is important/t 
to appreciate that whilst the Tribunal should reach this individual view for each factor, DP Dwyer 
has clarified that there is then a holistic judgment to be made in making an overall determination 
under Section 184G(1) – see  [24] of D&L MacPherson Nominees Pty Ltd v Bass Coast Shire 
Council [2016] VCAT 647. 

 










































