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1.

Introduction

East Gippsland Planning Scheme

Subject
Land

Aerial view of subject land and surrounds

Source: LASSI SPEAR (DELWP)

Subject
Land

Aerial photograph and zone mapping

Source: VicPlan (DELWP)

2.

Subject Land & Surrounding Context

View north west across the site from existing gateway

View from Bullumwaal Road towards existing site access

View west along internal vehicle access track

View north west from existing clearing towards the existing watercourse and vegetated
portion of the property

East Gippsland Planning Scheme.

3.

The Application & Proposal

Extract of Site Plan

Source: JR Design Australia

View east across southern portion of the property at existing site access

Land Capability Assessments

Gippsland

East
Gippsland Planning Scheme:-

Clause 35.07-1
Clause 35.07-4
Clause

44.06-2

4.

Cultural Heritage
Aboriginal Heritage Act 2006.
Aboriginal Heritage Regulations 2018

(a)

all or part of the activity area for the activity is in an area of cultural heritage
sensitivity; and
all or part of the activity is a high impact activity.

Cultural Heritage Sensitivity Mapping

5.

Planning Policy

5.1

Planning Policy Framework

Source: Planning Maps Online (DELWP)

Protection of Biodiversity

Protection of Agricultural Land

Sustainable Agricultural Land Use

Erosion & Landslip

5.2

Local Planning Policy
Protection of

Agricultural Land

Prime or High Quality Agricultural Land

Erosion

6.

Planning Elements

6.1

Farming Zone

Zone Mapping

Source: Planning Maps Online (DELWP)

6.2 Bushfire Management Overlay

Bushfire Management Overaly Mapping

Source: Planning Maps Online (DELWP)

Bushfire Planning.

Bairnsdale

Bushfire Hazard Landscape Assessment

Source: Google Earth (2017)

7.

Conclusion

East Gippsland Planning Scheme.
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1 Introduction
Land Capability Assessments Gippsland have been engaged to undertake a Land Capability Assessment
(LCA) for the use and development of the land for a dwelling
undertaken and prepared by suitably qualified staff.
This report contains site and soil condition assessments which will be used to advise a method of treatment
to suitably contain and manage waste water within the allotment boundaries including specifications for a
potential Land Application Area (LAA). The assessment will be based on the Municipal Association of
Victoria Victorian Land Capability Assessment Framework 2014. The design and specifications will be in
accordance with the Code of Practice Onsite Wastewater Management EPA number 891.4, July 2016 and
AS/NZS 1547:2012 for onsite domestic wastewater management.

2 Description of the Development
2.1 Site and Owner Details
Site Address:

1321 Bullumwal Rd, Mt Taylor

Owner/Developer:

Mr Chris Andrews

Postal Address:

150 Mt Lookout Rd, Mount Taylor, Vic 3875

Contact:

0407 335 642

Council Area:

East Gippsland Shire Council

Zoning:

Farming Zone

Planning Overlays Present:

Bushfire Management Overlay
Erosion Management Overlay

Land Size

11.7 ha

2.2 Wastewater Load
Table 1: Anticipated waste water load for an assumed 4 bedroom dwelling (calculated using EPA Code of
Practice 891.4 table 4)
Development size
Potential occpancy Waste water load /
Anticipated waste
(no. of bedrooms)
(no. of bedrooms
person (using
water load
+ 1)
standard water
fixtures) (EPA COP
891.4)
1321
4 (assumed)
5
180 L
900L
Bullumwaal Rd
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2.3 Description of the Proposed Development
It is proposed that a dwelling be developed on the land. The area of the site is 11.7 ha and it is generally
rectangular in shape. The access to the site is from Bullumwaal Rd and there is a drainage line that runs
diagonally through the property. The property slopes down toward the drainage line. There is a substantial
amount of native vegetation on the property however there is a cleared area located on the eastern side.
There is no development on the property at present however there is a dwelling located on the opposite
side of the road.

2.4 Locality
Figure 1: Locality Map for 1321 Bullumwaal Road Mt Taylor
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3 Site Assessment
Andrew Wolstenholme undertook site investigations on the 19 April 2019.

3.1 Risk Assessment of Site Characteristics
Table 2: Risk Assessment of Site Characteristics
Characteristic

Description

Level of
Constraint

The following overlay is present for
this development:

Bushfire Management Overlay
Not required

Bushfire Management Overlay

Erosion Management Overlay

The purpose of this overlay is to
protect life and property from the
impacts of bushfire
Planning Overlays
present

Erosion Management Overlay
The purpose of this overlay is to
protect areas prone to erosion by
minimising
disturbance
and
inappropriate development.

Minor

Aspect &
Exposure

The area where a potential dwelling
is likely to go faces north. There is
some native vegetation in the area
however generally there is adequate
exposure to sun and wind.

Climate (rainfall
and evaporation)

Rainfall approximates evaporation in
the wettest months. See water
balance in Appendix B.

Moderate

Erosion and land
slip

There is no evidence of erosion on
the property.

Moderate

Minor

No fill recorded.
Fill (imported)

Avoid removal of native
vegetation to construct the land
application area where possible
Limit the area of exposed soil by
minimising soil disturbance
Limit the time that soil is exposed
Undertake construction activities
in drier periods
Replace the topsoil and grass
sods as soon as possible after
construction.
Non deciduous trees and large shrubs
should not be planted on the north or
western edge of the land application
area which would prevent sun and wind
exposure
Factor water balance into Land
Application Area size. See Appendix B.
See erosion management overlay
Not required.

Minor

Flood frequency

Proposed Lots 1 & 2 are not subject
to the flood overlay or the land
subject to inundation overlay.

Groundwater
bores

There are no bores located within
setback distance requirements in EPA
Code of Practice 891.4.

Land area

Available land application area is
limited by setback distances required
from a waterway and native
vegetation.

available for LAA

Land Capability Assessments
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Table 2: Risk Assessment of Site Characteristics
Characteristic
Rock outcrops

Description
There are no rock outcrops on site.

(% of surface)
Slope Form
(affects water
shedding ability)

The slope form was generally
divergent in the area where a
dwelling is likely to be built.

Soil Drainage

No signs of dampness were observed.

(qualitative)
Slope gradient (%)

The slope of the site is between 10
and 15%.
There is some potential for
stormwater runon

Stormwater
run-on
Surface waters setback distance

There is a mapped waterway to the
north of the area where the dwelling
is likely to be located.

Vegetation
coverage over the
site

In the cleared area in the eastern
section of the property there the
vegetation coverage is made up of
native and exotic grasses.

Level of
Constraint
Minor

Mitigation Measures
Not required

Not required
Minor

Minor

Moderate

Minor
Moderate

Not required

Erosion management techniques
outlined in the erosion management
overlay to be put in place.
Interceptor bund reccomendedto divert
stormwater around the land application
area.
Ensure setback distances are met.

Not required.
Minor

3.2 Site Assessment Results
There are several moderate constraints for this site that should be considered for the proposed dwelling.
This includes:
Setback distances from mapped waterways
Slope of the site (10-15%)
Land area available for a land application area
The presence of an erosion management overlay
Climatic considerations
For each of these constraints mitigation measures have been presented in order to provide a wastewater
management solution.
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4 Soil Assesment
4.1 Published Soils Information
The soils in this region have been mapped and described in The Soils and landforms of the Bairnsdale and
Dargo regions . The soils in this region have been mapped as the Stockdale with Munro unit. On the ground
the soils more closely resemble the Munro unit.
The soils of the Munro map unit are deep sands generally with very dark grey acidic sand surface soils
overlying paler sands at about 50 cm. These sands may mantle mottled clay but if the sand is sufficiently
.

4.2 Soil Profiles
Test bores were conducted at two locations (see Appendix A). Test bores 1 & 2 are located on proposed lot
1. The soil profiles of the test bores are detailed below:
Table 3: Proposed Lot 1 Test Bore 1 Profile
Emmerson Colour
Mottles
Course
test
fragments

Depth
(m)

Horizon

Texture

0.1

A1

Silty
Loam
(Cat 3)

-

Red

Nil

5%

Dry

A2

Silty
Loam
(Cat 3)

Slake no
dispersion

Red
/ Pink

Nil

5%

Dry

0.2

Moisture
content

Bore 1 photo

0.3
0.4
0.5
0.6
0.7
0.8
0.9
1.0
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Table 4: Proposed Lot 1 Test Bore 2 Profile
Emmerson
Colour
Mottle
Course
Moisture
Test
fragments
content
Dark
Nil
5%
Dry
Brown

Depth
(m)

Horizon

Texture

0.1

A1

Sandy
Loam
(cat 2)

A2

Sandy
Loam
(cat 2)

-

Choc
brown

Nil

2%

Dry

B1

Sandy
Clay
Loam
(Cat 4)

Slaking no
dispersion

Yellow
Brown

Nil

5%

Dry

0.2

Bore 2

0.3
0.4
0.5
0.6
0.7
0.8
0.9
1.0

4.3 Soil Features and Analysis
Table 5: Bore 1, 2 and 3 Soil features results are collated below
Characteristic
Soil Texture

Level of
Constraint

Assessment
Bore 1:Silty loam throughout Category 3

Mitigation measures

Minor

Not required

Bore 2: A horizon - Category 2 sandy loam up to 700mm
B horizon Category 4 Clay loam beyond 700mm.
(ECe) (dS/m)

NA

Emerson
Aggregate
Class

Slaking and but no dispersion was observed in the was
observed in the B horizon of bore 2.

Minor

Not required

Mottling and
Gleying - soil
drainage

No mottling or gleying observed.

Minor

Not required.

pH

Soils tested were slightly acidic (about pH6). This is in a good
range for plant growth.

Minor

Not Required

Rock
Fragments
(size & %)

Approximatly 5% 5-10mm stone was found thorughout the soil
profile

Minor

Not required

Soil Depth to
Rock

No impermeable layer was found in any of the soil profiles

Minor

Not required

Watertable
Depth (m)

No indications of a water table were found in any of the soil
profiles.

Minor

Not required
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4.4 Soil Assessment Results
Overall the soil characteristics are assessed as good with no major or morderate constraints limiting the
design of the waste water management system.

5 Wastewater Management System - Recommendations
This section provides an overview of the waste water management system suitable to contain and manage
wastewater within the boundaries of the allotment. It will include recommendations about system size,
siting, design, installation and management. This report does not include an application for a septic tank.
Detailed design of the wastewater management system is beyond the scope of this report however a
general description will be given below.

5.1 Waste Water Management System Type for the Proposed new lot (Lot 1)
The type of treatment recommended for Lot 1 is primary standard effluent.
Description of the System
It is recommended that the wastewater be dispersed using absorption trenches. This would involve
distributing wastewater into a series of trenches approximately 600mm wide spaced at 3 meters apart. The
depth of the trenches would be approximately 400mm with at least 150 mm of topsoil placed above a selfsupporting arch or on top of aggregate within which a distribution pipe is located.
Sizing of the System
A category 3 soil found throughout the soil profile was used to determine the design loading irrigation rate
of 10mm /day for proposed lot 1 (see EPA code of practice 891.4 table 9).
The size of the land application area is based on an assumed new 4-bedroom dwelling using standard water
fixtures. For this size dwelling the anticipated wastewater load is 900L/day (see EPA code of practice 891.4
table 4). Using a water balance (see appendix B) and the wastewater load and design irrigation rate
outlined above the size of the land application area would be 94 m2. This equates to 157 meters of trenches
or 6 lengths of 26.5 meters.
Please note that the EPA COP 891.4 also requires a reserve land application area for primary wastewater
treatment systems.
Siting of the System
The constraints that will limit the location of a land application area in proposed lot 1 include:
60 m setback requirements for mapped waterways
An area of convergent slopes where there is likely to be more stormwater runon.
The existance of a large amount of native vegetation on the property.
Setback distances of at least 3 meters downslope or 6 metres upslope from the potential dwelling
Setback distances of at least 3 meters downslope or 6 metres upslope from property boundaries.
Buffer distances from services will also need to be considered at the building permit stage.
Installation of the System
The installation of the trenches must be carried out by a suitably qualified, licenced plumber.
The absorption trenches should be 600mm wide 400mm deep and be 3 meters apart with 150 mm of
topsoil over a self-supporting arch or conventional trench in accordance with AS/NZS 1547:2012. The
original grass sods should be replaced to ensure they can quickly re-establish. The area of exposed soil and
the time in which it is exposed should be minimised. Trenches should not be constructed in wet weather
weather or when the soil is saturated.
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Management of the system
Buildings or impenetrable surfaces must not be constructed on any part of the waste water management
system or on the reserve land application area. To prevent compaction of the soil and reduce potential for
damage to the system heavy equipment and livestock should not enter the Land Application Area. Non
deciduous trees and large shrubs should not be planted on the north or western edge of the irrigation area
which would prevent sun and wind exposure. The irrigation area is to be maintained as an area of perennial
grasses or small shrubs.
Maintenance of the system
Maintenance of the system should be carried out in accordance with the EPA Certificate of Approval of the
The installer of the septic tank and waste water treatment system
must ensure that the occupiers of the proposed residence understand the responsibilities and maintenance
requirements of the system. Biodegradable soaps, detergents that are low in phosphorous and salt sodium
and chlorine should be used and use of chemicals such as strong detergents, bleaches and disinfectants
should be limited. Paint or any other chemicals may limit the biological functioning of the system and
nappies, sanitary napkins or other similar products should not be disposed of into the system. Grass should
be harvested and removed to ensure maximum uptake of nutrients and moisture.
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6 Conclusions
As a result of site and soil investigations, it has been determined that the overall capability of the site to
sustainably contain and manage wastewater within the boundaries of the lot is satisfactory with some
moderate constraints. If the appropriate mitigation measures are put in place wastewater can be managed
sustainably.
Specific recommendations:
A primary wastewater treatment system is suitable.
Absorption trenches should be installed to disperse waste water. The length of 600 mm wide
trenches required for a 4 bedroom dwelling is 157 meters which could comprise of 6 lengths of
trenches 26.5 meters long.
The absorption trenches should be 600mm wide 400mm deep and be 3 meters apart
Trenches must be located at least 60 meters from mapped waterways
Trenches should be located at least 6 meters up slope or at least 3 meters down slope from a
potential dwelling and from property boundaries.
The surface drainage of the site is variable. Where there is potential for stormwater runon an
interceptor bund and cut off drain must be installed.
Trenches should not be located within the tree protection zones of native trees
Ensure that construction of trenches does not occur during wet periods
The area of soil disturbance and the length of time that it is exposed during construction must be
kept to a minimum. The original topsoil and grass sods must be replaced.
Buildings or impenatrable surfaces should not be built on any part of the wastewater system.
Do not plant trees or shrubs on the north or western boundary of the land application area.
Please note: The recommendations are based on an assumed four-bedroom dwelling using standard water
fixtures. When the details of the development become available the Land Application Area should be
recalculated and the site plans should be revised.
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Bushfire Management Statement Document
Application for Planning Permit
Use & Development of a Dwelling
1321 Bullumwaal Road, Mount Taylor
Response to Objectives and Standards to Clause 53.02
CLAUSE 53.02-4.1 LANDSCAPE, SITING & DESIGN OBJECTIVES
Objective

Approved Measures
AM 2.1

Response:

Subject
Land

Aerial view of the wider precinct

Principal: Michael J. Sadler, L.S., Dip Surv, M.I.S., MAICD

Source: LASSI SPEAR (DELWP)

E: contact@crowthersadler.com.au

View from Bullumwaal Road towards existing access to subject land

AM 2.2

Response:

Looking north west over existing clearing towards site vegetation with forest classification

Extract from Bushfire Hazard Site Assessment

Vegetation on the south eastern portion of the site with woodland classification

AM 2.3

Response:

Extract of North West Elevation

Source: JR Design Australia

CLAUSE 53.02-4.2 DEFENDABLE SPACE & CONSTRUCTION OBJECTIVES
Objective

Approved Measures
AM 3.1

Response:

AM 3.2

Response:

CLAUSE 53.02-4.3 WATER SUPPLY & ACCESS OBJECTIVES
Clause 53.02-4.3 Objective

Approved Measures
AM 4.1

Response:

AM 4.2

Response:

187/2019/P

Assessment of the Proposal Against the East Gippsland Planning Scheme

Planning Policy Framework
Clause 11.01-1S Settlement

Ensure regions and their settlements are planned in accordance with their relevant
regional growth plan.
Create and reinforce settlement boundaries.
Encourage a form and density of settlements that supports sustainable transport to reduce
greenhouse gas emissions.
Limit urban sprawl and direct growth into existing settlements.

Clause 13.02-1S Bushfire Planning

Policy application
This policy must be applied to all planning and decision making under the Planning and
Environment Act 1987 relating to land that is:
Within a designated bushfire prone area;
Subject to a Bushfire Management Overlay; or
Proposed to be used or developed in a way that may create a bushfire hazard.
Objective
To strengthen the resilience of settlements and communities to bushfire through riskbased planning that prioritises the protection of human life.
Strategies
Protection of human life
Give priority to the protection of human life by:
Prioritising the protection of human life over all other policy considerations.

Directing population growth and development to low risk locations and ensuring
the availability of, and safe access to, areas where human life can be better
protected from the effects of bushfire.
Reducing the vulnerability of communities to bushfire through the consideration of
bushfire risk in decision making at all stages of the planning process.

Clause 14.01-1S Protection of agricultural land

in isolation

Clause 15.02-1S Sustainable Development

Local Planning Policy Framework
Clause 21.05-3 Bushfire

The extent of forested areas and the species composition of forests leads to high risks of
bushfire, relative to many other areas of Victoria.
Objective 1
To ensure that land use and development is directed to locations and carried out in ways
that minimise its vulnerability to the threat of fire.
Strategy 1.1
Minimise the vulnerability of people and property to bushfire.
Strategy 1.2
Improve fire prevention and hazard management by:

Ensuring that adequate separation is maintained between vegetation and
powerlines.
Reducing the vulnerability of residences by appropriate preventive measures.
Encouraging good standards of design and operating practices to minimise the
occurrence and impact of uncontrolled fire.
Ensure that land identified as being in an area of high fire hazard is covered by the
Bushfire Management Overlay.

Clause 21.06 Natural Resource Management
21.06-1 Protection of Agricultural Land
Objective 1
To ensure that rural land is used and developed in a way that will support efficient
agricultural production.

Clause 21.08 Housing
21.08-2 Rural Living Development
Objective 1
To encourage developments which increase the quality, diversity of types and tenures,
and the affordability of housing.
Strategy 1.1
Ensure that areas proposed for future rural living:
are in accessible locations;
will not have an adverse effect on agricultural productivity;

are located on land physically and environmentally capable of sustaining
development; and
can be serviced effectively and economically.

Clause 21.12 Strategies for sub-regions, towns & localities
21.12-3 Agricultural Hinterland

Strategies for the Agricultural Hinterland sub-region are:
protecting high quality agricultural land
protecting water quality and quantity, particularly in water catchments used for
domestic supply
preparing or upgrading flood and fire management strategies
providing opportunities to add value to both agricultural land and produce and
timber products

Planning zone
Clause 35.07 Farming Zone
General issues
The State Planning Policy Framework and the Local Planning Policy Framework,
including the Municipal Strategic Statement and local planning policies.
Any Regional Catchment Strategy and associated plan applying to the land.
The capability of the land to accommodate the proposed use or development,
including the disposal of effluent.
How the use or development relates to sustainable land management.
Whether the site is suitable for the use or development and whether the proposal
is compatible with adjoining and nearby land uses.
How the use and development makes use of existing infrastructure and services.
Agricultural issues and the impacts from non-agricultural uses
Whether the use or development will support and enhance agricultural production.
Whether the use or development will adversely affect soil quality or permanently
remove land from agricultural production.
The potential for the use or development to limit the operation and expansion of
adjoining and nearby agricultural uses.
The capacity of the site to sustain the agricultural use.
The agricultural qualities of the land, such as soil quality, access to water and
access to rural infrastructure.
Any integrated land management plan prepared for the site.
Dwelling issues
Whether the dwelling will result in the loss or fragmentation of productive
agricultural land.
Whether the dwelling will be adversely affected by agricultural activities on
adjacent and nearby land due to dust, noise, odour, use of chemicals and farm
machinery, traffic and hours of operation.
Whether the dwelling will adversely affect the operation and expansion of adjoining
and nearby agricultural uses.
The potential for the proposal to lead to a concentration or proliferation of dwellings
in the area and the impact of this on the use of the land for agriculture.
Environmental issues
The impact of the proposal on the natural physical features and resources of the
area, in particular on soil and water quality.
The impact of the use or development on the flora and fauna on the site and its
surrounds.

The need to protect and enhance the biodiversity of the area, including the
retention of vegetation and faunal habitat and the need to revegetate land including
riparian buffers along waterways, gullies, ridgelines, property boundaries and
saline discharge and recharge area.
The location of on-site effluent disposal areas to minimise the impact of nutrient
loads on waterways and native vegetation.
Design and siting issues
The need to locate buildings in one area to avoid any adverse impacts on
surrounding agricultural uses and to minimise the loss of productive agricultural
land.
The impact of the siting, design, height, bulk, colours and materials to be used, on
the natural environment, major roads, vistas and water features and the measures
to be undertaken to minimise any adverse impacts.
The impact on the character and appearance of the area or features of
architectural, historic or scientific significance or of natural scenic beauty or
importance.
The location and design of existing and proposed infrastructure including roads,
gas, water, drainage, telecommunications and sewerage facilities.
Whether the use and development will require traffic management measures.

Planning Overlays
Clause 44.01

Erosion Management Overlay

Buildings and works
No planning permit is required to construct or carry out the following buildings or works:
A dwelling, including a replacement dwelling, where it is to be the only dwelling on
the lot.

Earthworks where excavations or fill do not exceed one metre (height or depth).

Clause 44.06

Bushfire Management Overlay

Purpose
To implement the Municipal Planning Strategy and the Planning Policy Framework.
To ensure that the development of land prioritises the protection of human life and
strengthens community resilience to bushfire.
To identify areas where the bushfire hazard warrants bushfire protection measures to be
implemented.
To ensure development is only permitted where the risk to life and property from bushfire
can be reduced to an acceptable level.

Particular Provisions
Clause 52.29

Land adjacent to Road Zone Category 1

Conclusion

CFA Fire Safety
Fire & Emergency Management

Our Ref:
Council Ref:

11000-66699-91941
145/2019/P

BAIRNSDALE VIC 3875

CONDITIONAL CONSENT TO THE GRANT OF A PERMIT
Application No:
Site address:
Proposal:

Planning and Environment Act, 1987
Act

Start of conditions
Bushfire Management Plan endorsed
)

End of conditions

Peter Rogasch,

Protecting lives and property

cfa.vic.gov.au

East Gippsland Shire Council
273 Main Street
Bairnsdale VIC 3875
Attention: x

Dear Sir/Madam
PLANNING APPLICATION NO.:
VICROADS REFERENCE NO:
PROPERTY ADDRESS:
Section 55

145/2019/P
29678/19
1321 BULLUMWAAL ROAD, MOUNT TAYLOR VICTORIA
3875

No objection subject to conditions

Thank you for your letter dated 7 June 2019 referring details of the above application to the
Roads Corporation (VicRoads) pursuant to Section 55 of the Planning and Environment Act
1987.
The application is for Use and development of land for a dwelling and creation of access to
RDZ1.
If Council regards the proposed development favourably, VicRoads would require that the
following conditions be included in any Notice of Decision to issue a Planning Permit or
Planning Permit:
1. Only one point of access to the Bullumwaal Road will be permitted. This must
be as show on J.R Design Australia drawing JR1913-01, dated 23/4/2019. This
crossover must form a VicRoads modified Residential rural access drawing
SD2066 with a minimum 4.0m wide at the boundary line.
2. If required a minimum 375mm diameter reinforced concrete pipe shall be
placed under the crossover, laid on 100mm compacted bedding sand and
fitted with drivable endwalls in accordance with VicRoads Standard Drawing
SD 1991.
3. Prior to the use of the dwelling, the crossover must be constructed and
completed to the satisfaction and approval of VicRoads.
4. Any barrier, gate or similar device controlling vehicular access to the
premises must be located a minimum, 25m from the edge of the existing
road seal to allow vehicles to store clear of Great Alpine Road pavement.
5. All works associated with the construction of this access are to be completed
at no cost to VicRoads, and the road reserve must be left in neat and tidy
condition.
6. Driveways must be maintained in a fit and proper state so as not to
compromise the ability of vehicles to enter and exit the site in a safe manner
or compromise operational efficiency of the road or public safety.

Once Council makes its decision, please forward a copy of the decision to VicRoads as
required under Section 66 of the Planning and Environment Act 1987.
Should you have any enquiries regarding this matter, please contact Robert Keating on
5172-2683 or Robert.Keating@roads.vic.gov.au.
Yours sincerely
Robert Keating
PLANNING ENGINEER/OFFICER
Cc contact@crowthersadler.com.au
SY003 EGD 5561
Date 24/9/2019
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decision is of interest or significance are identified. The full text of the decision follows. This Red Dot Summary does not form part
of the decision or reasons for decision.

VICTORIAN CIVIL AND ADMINISTRATIVE TRIBUNAL
ADMINISTRATIVE DIVISION
PLANNING AND ENVIRONMENT LIST
IN THE MATTER OF

Department of Environment, Land, Water and
Planning v Yarra Ranges SC (Red Dot) [2019]
VCAT 323

BEFORE

Helen Gibson AM, Deputy President
Christopher Harty, Member

NATURE OF CASE

Use and development of a dwelling in Rural Conservation Zone

REASONS WHY DECISION IS OF INTEREST OR SIGNIFICANCE
APPLICATION significant,
interesting or unusual use or
development; application of policy,
provision or principle; or
circumstances

The reason why this decision is of interest is because of the
many planning scheme provisions under which a permit is
required (10 in total) in an area of extreme bushfire risk, steep
topography and dense vegetation, and the lack of any legal
access. The Tribunal concludes that the lack of legal access
means that the requirement in clause 35.06-2 for access to the
dwelling via an all-weather road cannot be met and the use is
prohibited. In addition, permits should not be granted under any
of the other planning controls for development because of the
unacceptable impacts on the environment and waterways, and
the extreme bushfire risk.

SUMMARY

This proceeding was an application for review by the Department of
Environment, Land, Water and Planning (DELWP) as an objector under section
82 of the Planning and Environment Act 1987 against the decision of the
responsible authority to grant a permit for use and development of the site for the
purpose of a dwelling. DELWP was primarily concerned about the reliance on
an access track, which traverses unreserved Crown land, for access to the site,
which it considered did not meet the requirements for an all-weather road that
can provide access for emergency vehicles under clause 35.06-2 and is in breach
of requirements of the Rural Conservation Zone (RCZ) for use of the site for a
dwelling.

The planning, environmental and bushfire risk issues associated with using and
developing the site for a dwelling are challenging. The access to the site, the
steep topography and dense vegetation, coupled with the complex matrix of
planning controls and policies, call up a range of varied considerations that need
to be satisfied. Ten separate permissions for use, development and vegetation
removal are required under the planning scheme.
With respect to the issue of access, the Tribunal found that:
The access track is not a public road or a public highway.
The owner of the subject land has no general right of access over the
access track for the purpose of providing access to a dwelling on the
subject land.
in clause 35.06-2 that a lot used for a dwelling must meet the requirement
that:
Access to the dwelling must be provided via an all-weather road
with dimensions adequate to accommodate emergency vehicles.
As the owner of the subject land had no consent from the owner of the access
track on Crown Allotment 2005 (the Department) for permanent or ongoing use
of Crown Allotment 2005 for the purpose of access to the subject land, the
Tribunal concluded that the requirement in clause 35.06-2 cannot be met and use
of the land for the purpose of a dwelling is prohibited.
consideration of bushfire risk and the requirement for the prioritisation of human
life in the context of applying the principles of integrated decision-making
required by clause 71. 02-3.

VICTORIAN CIVIL AND ADMINISTRATIVE TRIBUNAL
ADMINISTRATIVE DIVISION
PLANNING AND ENVIRONMENT LIST
CATCHWORDS
Application under Section 82 of the Planning & Environment Act 1987 to review a notice of decision to
grant a permit for a dwelling Yarra Ranges Planning Scheme; Rural Conservation Zone; Environmental
Significance Overlay; Erosion Management Overlay; Bushfire Management Overlay bushfire risk;
waterway impacts and access on Crown land consideration of requirement in clause 35.06-2 of Rural
Conservation Zone that use of land for dwelling must have access via an all-weather road with
dimensions adequate to accommodate emergency vehicles
-2
principles of integrated decision-making prioritisation of human life

APPLICANT

Department of Environment, Land, Water and
Planning

RESPONSIBLE AUTHORITY

Yarra Ranges Shire Council

REFERRAL AUTHORITY

Country Fire Authority

RESPONDENT

James Gray

JOINED PARTY

Melbourne Water

SUBJECT LAND

585 Myers Creek Road, Healesville

WHERE HELD

Melbourne

BEFORE

Helen Gibson AM, Deputy President and
Christopher Harty, Member

HEARING TYPE

Hearing

DATES OF HEARING

12, 13, 14, 16 November 2018 and 12
December 2018

DATE OF ORDER

6 March 2019

CITATION

Department of Environment, Land, Water and
Planning v Yarra Ranges SC (Red Dot) [2019]
VCAT 323
ORDER

1

Pursuant to section 127 of the Victorian Civil and Administrative Tribunal
Act 1998, the statement of grounds filed by the permit applicant is amended
by substituting the statement of grounds dated 17 October 2018.

No permit granted

2

In application P866/2018 the decision of the responsible authority is set
aside.

3

In planning permit application YR2017/847 no permit is granted.

Helen Gibson, AM
Deputy President

Christopher Harty
Member

APPEARANCES

For the Department of
Environment, Land, Water and
Planning

Mr Ragu Appudurai, of counsel, instructed by
He called the following witnesses:
Mr Paul Reidy, licensed surveyor from the
Surveyor-General Victoria
Mr John Carter, roading and planning
officer from the Department of
Environment, Land, Water and Planning
Mr Scott Welch, GIS officer from the
Department of Environment, Land, Water
and Planning

For Yarra Ranges Shire
Council

Mr Andrew Sherman, solicitor, of Russell
Kennedy Lawyers on 12, 13, 14 November and
12 December 2018
Ms Angelina Bell, solicitor, of Russell
Kennedy Lawyers on 16 November 2018

For Country Fire Authority

Mr Ian Munt of counsel, by direct brief

For Melbourne Water

Ms Stacey Rees, town planner, who attended
on 12 and 13 November 2018 and Mr Digby
Richardson, town planner, who attended on 12
December 2018

For James Gray

Mr James Gray, in person.
He called the following expert witnesses:
Mr Paul Williams, hydrogeologist & soil
scientist, Paul Williams & Associates Pty
Ltd
Mr Russell Brown, structural and civil
engineer, R.I. Brown Pty Ltd
Mr Jeffrey Latter, arborist, Treed
Environs
Mr Hamish Allan, bushfire consultant,
Terramatrix Pty Ltd
He called the following lay witnesses:
Himself (James Gray)
Mr Mark Veenhuizen
Ms Deanne Eccles
Mr Douglas Marriott
The following affidavit evidence was tendered
but the authors were not called:
Mr John Macey, licensed surveyor, John
Macey Surveying Pty Ltd
Mr Tim George, licensed surveyor,
Thomas and George Pty Ltd
Mr Steve Wales
Mr Ralph Henderson

INFORMATION

Description of proposal

Use and development of a dwelling, outbuilding,
swimming pool and vegetation removal

Nature of proceeding

Application under section 82 of the Planning and
Environment Act 1987 to review the decision
to grant a permit

Planning scheme

Yarra Ranges Planning Scheme

Zone and overlays

Rural Conservation Zone Schedule 1 (RCZ1)
Environmental Significance Overlay Schedule 1
Sites of Botanical Significance and Site of
Zoological Significance (ESO1 Z16 and B17)
Erosion Management Overlay (EMO)
Bushfire Management Overlay (BMO)

Permit requirements

Clauses 35.06-1 to use land for a dwelling in
RCZ1
Clause 35.06-5 to construct a building or
construct or carry out works for a dwelling in
RCZ1
Clause 42.01-2 to construct a building or
construct or carry out works for a dwelling in
ESO1
Clause 42.01-2 to remove, destroy or lop
vegetation in ESO1
Clause 44.01-2 to construct a building or
construct or carry out works for a dwelling in
EMO
Clause 44.01-3 to remove, destroy or lop
vegetation in EMO
Clause 44.06-2 to construct a building or
construct or carry out works for a dwelling in
BMO
Clause 51.03-3 to construct a building or
construct or carry out works for a dwelling
Clause 51.03-3 to remove, destroy or lop
vegetation
Clause 52.17-1 to remove, destroy or lop native
vegetation

Relevant scheme policies and
provisions

Clauses 11, 12, 13, 14, 21.04, 21.06, 21.07,
21.09, 22.05, 35.06, 42.01, 44.01, 44.06, 51.03,
52.17, 53.02, 65 and 71

Land description

The site is located at the base of the Myers Creek
Valley with heavily vegetated slopes rising in all
eastern boundary and a tributary of the creek
flows across the site. The site is located to the
west of Myers Creek Road, which runs in a north
south direction through dense forested areas.
The site is vacant and is generally rectangular in
configuration with an area of approximately 3.6
ha.
The site is heavily vegetated with native canopy
trees and understorey. It was significantly
affected by the 2009 Black Saturday bushfires
and has now revegetated. There is a small dam
on the site and a small cleared and benched area
small flat area next to the dam, the site slopes
steeply upwards from the alignment of Myers
Creek.
The site is land locked with the only access to
the site from Myers Creek Road being via a 400
metres long access track traversed through
unreserved Crown land.

Tribunal inspection

The Tribunal inspected the site and surrounding
area on 6 February 2019 unaccompanied.

REASONS1
WHAT IS THIS PROCEEDING ABOUT?

1

Yarra Ranges Shire Council (the council) resolved on 16 April 2018 to
issue a Notice of Decision to Grant a Permit for the use and development of
a dwelling, outbuilding, swimming pool and vegetation removal at 585
Myers Creek Road, Healesville (the site). The Department of Environment,
Land, Water and Planning (DELWP) has lodged an application to review
the council's decision to the Tribunal.

2

DELWP is primarily concerned about the reliance on an access track, which
traverses unreserved Crown land, for access to the site. It considers past
unauthorised works on the access track are contributing to environmental
impacts, particularly to the adjoining Myers Creek waterway. The
Department also considers the access track does not meet the requirements
for an all-weather road that can provide access for emergency vehicles and
is in breach of requirements of the Rural Conservation Zone (RCZ) for use
of the site for a dwelling.

3

Melbourne Water, which was joined as a party to the proceeding under
section 60 of the Victorian Civil and Administrative Tribunal Act 1998,
expressed concerns about flooding impacts on access at the entry of the
internal driveway due to its close proximity to a waterway and impacts on
the waterway from development associated with the internal driveway and
earthworks for the dwelling and effluent disposal fields.

4

The permit applicant and council both consider the proposal has been sited
and designed to address environmental impacts, bushfire risk and, subject to
permit conditions, can achieve an acceptable outcome.

WHAT ARE THE KEY ISSUES?

5

The planning issues associated with using and developing the site for a
dwelling are challenging. The access to the site, the steep topography and
dense vegetation, coupled with the complex matrix of planning controls and
policies, call up a number of varied considerations that need to be satisfied
associated with:
The dwelling

bushfire, environmental impact;

The access track legal status, condition of track; and
Uncertainty about plans for the siting of the dwelling, effluent
disposal fields and internal driveway.
6

During the course of the hearing numerous procedural issues were raised by

1

The submissions and evidence of the parties, any supporting exhibits given at the hearing and the
statements of grounds filed have all been considered in the determination of the proceeding. In
accordance with the practice of the Tribunal, not all of this material will be cited or referred to in
these reasons.

introduction of new evidence, objections to the production of documents,
challenges to the accuracy of evidence, amendments to the proposal,
unauthorised works to the access track alleged to have been undertaken by
Mr Gray, and other matters.
7

In this decision we have not recorded or explored every issue that arose or
contention submitted by every party. Rather, we have focussed on what we
consider to be the key issues having regard to the current planning controls
and policy framework, our interpretation of the various plans presented, and
our findings about the legal status of the access track.

THE SITE AND WHAT IS PROPOSED
The site and surrounds

8

The site is a vacant parcel of land that is generally rectangular in shape,
heavily vegetated with an area of approximately 3.6 hectares and located to
the west of Myers Creek Road approximately 6 kilometres north of
Healesville. It has no direct frontage to Myers Creek Road and hence is
landlocked.

9

The site is located at the base of the Myers Creek valley with heavily
vegetated, steep slopes rising in all directions. Myers Creek, which
separates the site from Myers Creek Road
boundary with a tributary of the creek flowing west to east into and
bisecting the south-west corner of the site. A contour plan of the site and
surrounding area is included in Appendix A.2

10

The site is surrounded further afield by the Yarra Ranges National Park to
the east and the Toolangi State Forest to the north. Myers Creek Road runs
through dense forested areas for up to 4 kilometres in both north and south
directions before reaching more open, lower bushfire prone areas.

11

Access to the site is via an informal track, 3-4 metres wide, which runs
approximately 400 metres from Myers Creek Road along land abutting
Myers Creek described as Crown Allotment 2005 Parish of Tarrawarra3 to a
partially cleared vehicle turn around area near the south-east corner of the
site. In 2017, the permit applicant obtained a licence from DELWP to gain
access over the track (2017 Licence). However, DELWP advised us that
this licence would be cancelled due to unauthorised works to the track.

12

The proposed location of the dwelling in the south-west corner of the site is
near a small existing dam that is fed by the tributary with some excavated
and benched areas. The location is densely vegetated with native canopy
trees that create a healthy and thick canopy and understorey, even though
the site was significantly affected in the 2009 Black Saturday fires. The
vegetation is now in an advanced state of regeneration.

2

This plan was submitted by DELWP Exhibit DELWP-50C
Crown folio Volume 11773 Folio 516

3

13

The topography of this part of the site is very steep, with only a small flat
area adjacent to the dam. The remainder of the site slopes steeply upwards
in a northerly and southerly direction from the creek line.

14

The adjoining property to the north, west and south is a 61.1 hectare
property, which also appears to be vacant land and is densely vegetated.
Further to the north is a 54.9 hectare parcel of land on two titles. This
parcel is also densely vegetated in parts, although it has some cleared
pasture and a dwelling.

15

The allotments on the eastern side of Myers Creek Road vary in size and
are predominantly used for rural residential purposes. The land is a mixture
of vegetated areas and cleared patches. The surrounding area is
substantially vegetated with the exception of a few properties to the
immediate north and east.

The proposal

16

The proposal is to use and develop the site for a split level, detached
dwelling located in the south-west corner at the top of the southern of the
two hillsides that form the property. The proposed location of the dwelling
is a response to minimising vegetation impacts and reducing bushfire risk.
Copies of the site plan and layout plan for the dwelling submitted as part of
the permit application are included in Appendix B and Appendix C.

17

The dwelling will be setback a minimum of 25 metres from the southern
and western boundaries of the site and will have a building footprint of 19
metres width and 22.85 metres length, together with a 4.7 metre wide
swimming pool and water tank on the north-west side of the building and a
height of approximately 7.8 metres.

18

The dwelling comprises four bedrooms, a rumpus room, cellar, document
storage room, bathroom/laundry facilities, two living rooms, dining/kitchen
and double garage
decking on the north-west and north-east elevations.

19

Due to the slope of the land, the proposed dwelling would require cut and
fill earthworks of up to 4 metres. The swimming pool will require
excavations of approximately 1.5 metres.

20

External building materials and finishes for the dwelling comprise rammed
earth walls, and a flat roof. The applicant also proposes a sprinkler system
with dedicated diesel pump and toughened glass.

21

The dwelling is proposed to be accessed from the south-east corner of the
site via an internal driveway with a proposed minimum width of 3.5 metres,
and length of 105 metres coming off the access track, which runs for about
400 metres over Crown land from Myers Creek Road. The internal
driveway will traverse north and then west along the tributary to Myers
Creek, past the existing dam. It
with fill (quarry waste) placed above the surface level. The fill would be

retained by a combination of retaining walls and gabion walls of up to 2
metres in height. Construction of the driveway will involve earthworks into
the upslope hill. A maximum driveway grade of 1:7 is stated on the plans.
22

A 10,000 litre water tank is also proposed on the north-west side of the
dwelling and a 400 square metre terraced septic irrigation area is proposed
on the downslope to the east of the dwelling.

23

The proposal identifies that 41 trees4 will need to be removed plus an
unspecified number of smaller trees. The area of native vegetation
proposed to be removed for the dwelling, provision of defendable space and
driveway construction is approximately 4,900 square metres5. The native
vegetation proposed to be removed is classified as Ecological Vegetation
Class EVC 30 - Wet Forest, which has a Least Concern bioregional
conservation status under the Highlands Southern Fall Bioregion.

PRINCIPLES FOR DETERMINING THIS PROCEEDING
Previous and current proceedings

24

This is the third permit application for a dwelling on the site that has been
, Fiona
6
McAllister, who purchased it in late 2007. Each application has been the
subject of one or more proceedings at VCAT.

25

The first proceeding was McAllister v Yarra Ranges SC7 in 2009 when
Member Rundell refused to grant a permit for a dwelling proposed to be
located in the north-west corner of the land at the top of the ridge, which
diagonally bisects the site. The Tribunal rejected the permit
application to review the refusal for the following reasons:
The proposed dwelling was inconsistent with the Rural Conservation
Zone (RCZ) and the planning framework.
It was located on the crest of a ridge and was an unacceptable wildfire
risk.
It would cause excessive vegetation removal because of the size of the
building footprint and the extent of the 350 metres driveway.
The driveway was likely to lead to sediment run off into adjacent bush
areas.
The site had been fully burnt in the 1939 and February 2009 Black
Saturday bushfires.

4
5
6
7

Comprising mainly of Narrow-leaved Peppermint (Eucalyptus radiata), Mountain Grey Gum
(Eucalyptus cypellocarpa) and Messmate (Eucalyptus obliqua)
Comprising 4,360 square metres for the dwelling footprint and area of defendable space for
bushfire protection and 540 square metres for the internal driveway and turnaround area
Ms McAllister is a councillor on the Yarra Ranges Shire Council
[2009] VCAT 946

26

The Tribunal suggested that the house site should be shifted from the ridge
to the south -east to enable retention of some trees and to shorten the
driveway, which would have less impact on the environment. A building
site closer to the entrance to the site was preferred by the Tribunal.

27

In 2012, Mr Gray made a second permit application to use and develop the
subject land for a dwelling. The permit application in this case sited the
proposed dwelling in the south-west corner of the site about 30 metres from

28

This application was subject to requests by the council for further
information. There were various requests for, and grants of, an extension of
time within which to comply with the request for further information. A
dispute arose between the council and Mr Gray about whether the permit
application had lapsed because his responses to the request for further
information were insufficient and unsatisfactory. This resulted in an
application for a declaration under section 149B of the Planning and
Environment Act 1987 by Mr Gray as to whether or not his permit
application had lapsed. In Gray v Yarra Ranges SC8 Deputy President
Dwyer made a declaration that the permit application had not lapsed.
However, in the course of his decision, Deputy President Dwyer was
critical of Mr Gray s conduct of this proceeding, and the adequacy of his
responses to the council, saying:
[20] There is a sense of frustration in the Co
Gray, in that he responded to the various information requests in
a piecemeal and scattergun way, often avoiding direct responses
to direct questions. This is concerning, given many of the
information requests dealt with important issues such as
vegetation removal, earthworks and bushfire management.
[21]
treated the VCAT proceeding in much the same way, being
largely unprepared, raising several issues not within the scope of
a s149B proceeding, and making a number of unsubstantiated
assertions without any evidentiary basis to support relevant facts
or any authority or path of reasoning to support relevant legal
conclusions. This is also concerning, given Mr Gray is
apparently legally qualified, and is seeking formal declaratory
relief where he largely bears the burden of persuading the
Tribunal that his grounds are made out.

29

Following the decision in Gray v Yarra Ranges SC in 2014, the council
went on to decide to grant a permit. An application for review was lodged
by an objector.

8

[2014] VCAT 848

30

This led to the decision in McRae v Yarra Ranges SC9 in 2017. Senior
a
permit for the following reasons:
[9]

The development of this site presents a range of challenges. The
site is zoned Rural Conservation and is affected by a series of
Overlay controls that reflect the environmental characteristics
and sensitivities of the site. The steep and undulating
topography and extensive vegetation coverage of both the
classification as an extreme fire risk.

[10]
site
balanced application of the applicable policy framework and the
consideration of the purpose and decision guidelines of the
Rural Conservation Zone. In this respect, it is significant that the
site is not zoned for residential use and development. Unlike a
Residential zone, there is no presumption in the Rural
Conservation Zone that a permit will or should be issued for
residential use and development. The purpose of the zone
emphasises the conservation and enhancement of the natural
environment and landscapes, and the encouragement of
sustainable land management practices consistent with the
environmental sensitivity of the site and the qualities of the
landscape.
[11] My analysis of the applicable policy framework leads me to
conclude that there is limited policy support for the development
of this land for residential purposes. This is a significant factor
when considering whether to exercise the discretion to grant a
permit for a dwelling.
[12] With
of policy support for the residential development of the land is
also relevant to a consideration of measures intended to reduce
the fire risk to an acceptable level. In the context of a State
Planning Policy Framework that prioritises the protection of
human life over other policy considerations in planning and
decision-making in areas at risk from bushfire, this proposal is
not acceptable.
[13]

9

stics, the fact that it
is land locked is also relevant. Vehicular access to the site is
problematic because it relies on a narrow, unconstructed logging
track external to the site traversing unreserved Crown Land, the
use of which may require separate approval. Works that may be
required to facilitate the use of the access track for the intended
purpose, including the potential for further vegetation removal,
is also not resolved to my satisfaction.

[2017] VCAT 583

[14] The site is not connected to reticulated electricity, water and
sewerage and alternatives to reticulated services are required to
be provided on site.
[15] Any development of the site will necessitate the removal of
vegetation, some of which will be associated with the reduction
in fire risk in addition to that associated with the footprint of the
building itself, its services and the creation of an internal
driveway (and the access track). Whether the level of vegetation
removal and the impact of that removal on the environmental
qualities of the land is acceptable, is also influenced by the
applicable policy framework and the purpose and decision
guidelines of the zone and the overlay controls. In this case, the
impact of the vegetation removal and other works associated
with the construction of the dwelling, are not so great as to
warrant a refusal of the application.

31

DELWP was not a party to the McRae proceeding in relation to the legal
access to the subject site via the access track on unreserved Crown land,
although it was given leave by the Tribunal to make submissions about this
matter. The Department acknowledged that the access track had been used
by the permit applicant to gain access to the land but submitted that access
to the site via the track must be formalised through a licence under section
138 of the Land Act 1958 in circumstances where it is now proposed for the
track to be relied on to obtain permanent access to a dwelling.

32

Subsequent to the McRae decision, Mr Gray applied for and was granted
such licence by the Department (the 2017 Licence). We will consider the
nature and status of the 2017 Licence later.

33

In September 2017, Mr Gray made a further application for a planning
permit to use and develop the land for a dwelling, which is the subject
matter of this proceeding. In submitting this application, Mr Gray stated:
The Council approved a previous application, this was overturned at
VCAT due to the access track not being wide enough due to a lack of
permission to trim vegetation and maintain the track. Since then the
track has been widened and resurfaced and DELWP has granted me a
licence to maintain the access track vegetation. Since the previous
application I have proposed to shift the start of the driveway on our
land further away from the dam on the property.

34

DELWP was an objector to this application in its capacity as an owner of
adjoining land, Crown Allotment 2005, which is where the access track is
located.

35

The council commissioned Mr Darren Wong, an independent solicitor and
town planner, to assess the permit application. The recommendation was
that council should resolve to refuse the permit application on the following
grounds:
1.

The proposal has not adequately responded to the bushfire risk
present on the land and the changes introduced into State

Planning Policy by Amendment VC140 to the Yarra Ranges
Planning Scheme.
2.

The proposal has failed to adequately respond to the concerns
held by the Tribunal in McRae v Yarra Ranges SC [2017]
VCAT 583.

3.

The proposed access through Crown Allotment 2005 has not
been adequately resolved and any permit application should
include this land as part of the proposal.

4.

The proposal has not demonstrated that the works undertaken
with Crown Allotment 2005 will not cause detrimental impacts
to Myers Creek.

36

Notwithstanding the recommendation by Mr Wong, the council resolved to
issue a notice of decision to grant a permit (NOD).

37

The present proceeding is an application for review by an objector,
DELWP, to review the

38

Many of the conditions included in the NOD require very detailed
additional plans to be submitted, approved and endorsed prior to
commencement of the use or development. They include a fully scaled and
dimensioned Earthworks Plan (measured to AHD or RL); a Site Plan(s) that
show th
Arborist s Report accurately assessing tree impacts for all elements of the
development including earthworks and construction zone impacts for the
driveway, Crown land access track, dwelling, effluent envelope and
defendable space; a Land Management Plan; an amended Geotechnical
Report; a detailed Construction Management Plan; and a Drainage Plan
with respect to the access track to the land, from Myers Creek Road. With
respect to the access track, condition 18 provides that the owner must:

39

a.

prior to the commencement of the development obtain any
necessary licence or consent from the DEWLP for ongoing
access and any necessary works and maintenance of the land.

b.

carry out any necessary work on the access track, and thereafter
maintain the access track, to ensure an all-weather road with
dimensions adequate to accommodate emergency vehicles,
which for the purposes of this permit means a minimum width
of 3.5 metres, 500mm clearance on each side for fire vehicle
door opening, vertical clearance of 4 metres and (due to the
length of the access track) not less than one passing area of at
least 6 metres width approximately 200 metres along the access
track.

Whilst Mr Gray objected to many of the conditions, he did not lodge a
separate application under section 80 of the Planning and Environment Act
1987 to review any of these conditions. He was given leave to do so by the
with this order. Notwithstanding this, at the commencement of the hearing,

the Tribunal permitted the permit applicant to amend his statement of
grounds to address the permit conditions in the NOD that he opposes.10
Integrated decision-making

40

In dealing with this proceeding, we acknowledge that it could be classified
as a repeat appeal, in terms that the development proposal is essentially the
same but details concerning location on the site and access have been
changed in an attempt to address the shortcomings identified by the
Tribunal in McAllister and McRae. Particularly with respect to access
issues, Mr Gray seems to have taken the view that this was the chief reason
why a permit was refused in McRae and why the grant of the 2017 Licence
and his proposals for widening and improving the access track to a standard
that is adequate to accommodate emergency vehicles should result in the
grant of a permit.

41

In fact, as we read the McRae decision, issues about access were but one of
many reasons why the Tribunal refused to grant a permit. Likewise, in the
present case, there are many reasons why a permit should not be granted
access is just one of them.

42

As set out in the information section of this decision, there are 10 separate
provisions of the planning scheme under which a permit is required for one
or other of the use or development aspects of the proposal. In the case of
Boroondara City Council v 1045 Burke Road Pty Ltd11 (known as the 1045
Burke Road case), the Court of Appeal held that:
A permit must not be granted unless the requirements under each
permission are satisfied with or without permit conditions.
Where the decision-maker is of the view that no permit should issue
under one or more applicable controls, the proposal cannot proceed.
Even if requirements under each permission are satisfied, a permit
must not be granted unless the proposal would result in an acceptable
planning outcome.

43

In approaching our task, whilst we have had regard to the previous
proceedings, we have considered this permit application de novo. In other
words, we have gone back to first principles in evaluating each aspect of the
proposal for which permission is required having regard to the planning
controls and policy framework of the planning scheme as it exists today. In
this context, we note that various aspects of the planning scheme and policy
framework have changed since both the McAllister and McRae decisions.

10

ement of grounds includes the following paragraph:
The Permit Applicant seeks that VCAT varies the proposed permit conditions issued by
Yarra Ranges Council by deleting in the conditions all references to the access track. This
means the deletion of conditions 1(b), 1(f).1(i), 1(k), modification of condition 2, and
deletion of condition 18.
[2015] VSCA 27 (Warren CJ, Santamaria JA & Garde AJA) (10 March 2015).

11
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In reaching a decision about each of permissions required, we must be
guided by the principles of integrated decision-making. They are set out in
clause 71.02, in particular clause 71.02-3, which provides:
Integrated decision making
Society has various needs and expectations such as land for
settlement, protection of the environment, economic wellbeing,
various social needs, proper management of resources and
infrastructure. Planning aims to meet these needs and expectations by
addressing aspects of economic, environmental and social wellbeing
affected by land use and development.
Planning and responsible authorities should endeavour to integrate the
range of planning policies relevant to the issues to be determined and
balance conflicting objectives in favour of net community benefit and
sustainable development for the benefit of present and future
generations. However, in bushfire affected areas, planning and
responsible authorities must prioritise the protection of human life
over all other policy considerations.
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Having regard to what was said in the 1045 Burke Road case, what this
means in the broad context of integrated decision making is that the full
range of relevant policies and objectives under the Planning and
Environment Act 1987 and the planning scheme can be taken into account
in making a decision about each applicable control and whether a permit
should be granted in respect of that control. The critical question in each
case will be what is relevant and then what weight should be given to the
various policies and objectives.
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We have grouped our consideration of the various permissions required into
three categories as follows:
Permit for use and development in the RCZ;
Other permits for development and vegetation removal; and
Bushfire risk permit for development in the BMO and impact of risk
on other permissions.
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However, first we need to consider several additional matters because they
impact on our consideration of other issues and whether permits should be
granted. They are:
The status of the access track
Whether this permit application is futile having regard to the refusal
by DELWP to grant the owner a right of access over the access track
for the purpose of using it as a legal means of access to the site.
The uncertainties about the adequacy and accuracy of plans relied
upon by the permit applicant in support of the permit application.

THE STATUS OF THE ACCESS TRACK
Access track not part of the permit application
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The permit application depends on access to the land over the access track
both from a practical perspective and in order to meet the requirements of
clause 35.06-2 of the RCZ. Clause 35.06-2 provides that a lot used for a
dwelling must meet certain requirements, including that:
Access to the dwelling must be provided via an all-weather road
with dimensions adequate to accommodate emergency vehicles.
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The permit applicant therefore needs to be able to demonstrate:
That he has a right to use the access track; and
Whether it meets the requirements of being an all-weather road with
dimensions adequate to accommodate emergency vehicles.

50

In determining whether there is a right to use the access track, it is
necessary to determine its status and the nature of the rights, if any, the
owner and any visitors to the subject land may have to use it and for what
purposes.
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We note that the permit application does not include the access track. This
means there is no permit application to use Crown Allotment 2005 for the
purpose of dwelling or access to a dwelling. One consequence of this is,
therefore, that no issues arise as part of this proceeding about the need for a
cultural heritage management plan (CHMP) under the Aboriginal Heritage
Act 2006 in respect of any works on the access track.12
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However, given that the site is landlocked with no frontage to any
government road, it is important to establish what rights the owner has to
access the land for the purpose of using the land for a dwelling. It is also
relevant to consider what rights of access exist in the context of considering
the validity of proposed conditions in the NOD relating to the access track,
in particular condition 18.
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On 6 June 2018, the Victorian Government Solicitor (VGSO) acting for
DELWP wrote to the council expressing concern that a number of
conditions in the NOD purport to authorise the use and development of the
adjoining unreserved Crown land (CA2005, Parish of Tarrawarra) for
which the Department is responsible on behalf of the State and expressing
the view that the NOD cannot authorise this without a separate planning
permit.
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On 12 June 2018, the council replied suggesting that:
If the Tribunal decides that a permit should be granted in this case,
Council considers that any permit should include the land known as
585 Myers Creek Road and Crown Allotment 2005, Parish of

12

The situation might be different if there was a permit application to use Crown Allotment 2005 for
access.

Tarrawarra. This is because the proposal relies on Crown Allotment
2005 for its sole access. Any permit which is granted should authorise
the proposed use and development on both parcels of land.
Council considers that Crown Allotment 2005 should form part of the
land subject to the permit application. In accordance with the Council
resolution, the NOD should have referenced Crown Allotment 2005
but unfortunately this was inadvertently omitted. This matter can be
readily addressed if the Tribunal is persuaded that a planning permit
should be issued.
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This proposition was firmly rejected by DELWP. On 14 June 2018, the
VGSO responded to the council that:
As set out in our
it is not appropriate to manage risk that arises solely from the
proposed use and development of private land through the use and
development of Crown land managed by the Department. The
Department will not consent to the use and development of the Crown
land for the purpose of a private dwelling, as contemplated in the
Notice of Decision (NOD), including having regard to the potential to
cause environmental damage to Myers Creek.

Access track is unreserved Crown land
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Initially, Mr Gray relied upon evidence by Mr John Macey, a licensed
surveyor,13 that:
a.

The Crown land straddling either side of Myers (Meyers) Creek
abutting 585 Myers Creek Rd is Crown land designated as Road
and as such is a public highway.

b.

The property known as 585 Myers Creek Road has a right of
access to the road formation of Myers Creek Road.
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However, in response to a report prepared by Mr Paul Reidy, a licensed
surveyor with Surveyor-General Victoria, dated 8 June 2018, Mr Macey
changed his opinion. In a letter to Mr Gray dated 31 October 2018, which
was tendered at the hearing, Mr Macey concedes that the area occupied by
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Mr Reidy gave evidence on behalf of DELWP at the hearing. We accept
the evidence of Mr Reidy that Crown Allotment 2005 Parish of Tarrawarra
is unreserved Crown land and is not a Government Road, and that this is in
accordance with its Crown land status in Crown folio Volume 11773 Folio
516. It is what is sometimes referred to as water frontage land.

13

Affidavit of John Macey dated 14 June 2018

Licences over Crown Allotment 2005
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In 199614 an Agricultural Licence under section 130 of the Land Act 1958
was issued to a previous owner of the subject land. The specified purpose
of the licence was for grazing. The licensed land described was, in effect,
the whole of the land now described as Crown Allotment 2005. A
condition of the licence was that:
The
Land Act 1958 any person may enter and remain on the licenced land
for recreational purposes (except camping) and the Licensee must not
do anything to suggest or convey to any person that he or she may not
enter the licenced land for this purpose.
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On 12 March 201315 an Agricultural Licence under section 130 of the Land
Act 1958 was issued to James Donald Gray and Fiona Kay McAllister for
all that land being:
Municipality of Yarra Ranges
Water frontage to Myers Creek being part of Crown Allotment 2005
abutting Lot 1 on TP387387
Parish of Tarrawarra
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The license in effect only covered the portion of Crown Allotment 2005
immediately abutting the subject land. It did not cover the balance of
Crown Allotment 2005 between the subject land and the intersection of the
access track with Myers Creek Road. The specified purpose of the licence
was for grazing. It was subject to the same conditions as the previous
Agricultural Licence. The licence was renewed for a 5 year term from 1
October 2014 (expiring in 2019).
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On 18 September 2017, a further licence was issued under section 138 of
the Land Act 1958 to Mr Gray and Ms McAllister, this time for that part of
Crown Allotment 2005 abutting the subject land and extending to the
intersection with Myers Creek Road. The specified purpose of the licence
licence was subject to a number of special conditions, including:
1. Other than to maintain a space 4.5m wide and 4m high around the
existing track, native vegetation on the Crown land must not be
removed, lopped or destroyed without the prior written consent of the
Department. Any proposed vegetation removal may require the
submission of relevant ecological reports and relevant biodiversity
offsets as part of any further approvals.
2. No structures or works, including earthworks and the laying of road
base or similar must be undertaken on the Crown land without prior

14
15

Although with a commencement date of 1 October 1994 for a term of 5 years
Although with a commencement date of 1 October 2009 for a term of 5 years

written consent of the Department. Any proposed works may require
the submission of a survey plan and detailed engineering construction
and stormwater management plans as part of any further approvals.
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The commencement date of the licence was 1 July 2017 for an annual term.
However, on 8 June 2018 DELWP wrote to Mr Gray regarding works he
had undertaken on the access track the subject of the licence without the
consent of the Department. These are works that Mr Gray acknowledged
and detailed in his permit application to the council and in correspondence
to DELWP. The Department requested Mr Gray to provide evidence of the
legal basis on which he undertook these works to Crown land. On 1
November 2018, DELWP wrote to Mr Gray and Ms McAllister purporting
to terminate the licence effective from 14 February 2019. The reasons for
terminating the licence were said to relate to:
The grading and compacting of 130 tonnes (or 100 Tonnes) of crushed
rock, filling holes, scraping of soil, installing drainage and the
associated works undertaken by you to the Crown land, [which] were
undertaken without the approval of the Department.
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At the hearing, Mr Gray objected to production of this letter and said that he
was going to appeal against the termination of the 2017 Licence. We ruled
that the letter was relevant to the question of the status of access to the land
and could be admitted. Any challenge to the validity of the termination of
the licence and the substance of the reasons underlying it would need to be
resolved elsewhere. For our purposes, we would accept the letter at face
value as being a termination of the licence coming into effect on 14
February 2019 (a date that has now passed).

What rights of access arise under the licences?
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We find that the owner of the subject land has no general right of access
over the access track on Crown Allotment 2005 for the purpose of
providing access to a dwelling on the subject land.
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No right of access is given under the Agricultural Licence, whose purpose
is only for grazing and which, in any event, only covers the land
immediately abutting the subject land between it and Myers Creek. We
reject any suggestion by Mr Gray that traditionally such licences have been
granted as a means of providing access.
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Whilst the purpose of the 2017 Licence was for the purpose of access and
covered the relevant length of the access track between the subject land and
Myers Creek Road, this licence has been terminated and cannot now be
relied upon for this purpose.
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It is questionable in any event whether such a licence, renewable on an
annual basis and at the discretion of the Department, could be relied upon
as providing the necessary degree of certainty of access that would meet the
criteria required by clause 35.06-2 of being an all-weather road with
dimensions adequate to accommodate emergency vehicles .
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Mr Gray was focussed on convincing us that the dimensions of the access
track either met, or could be made to meet, appropriate dimensions
adequate to accommodate emergency vehicles.16 The works he has
admitted to undertaking on the access track, which led to DELWP deciding
to terminate the 2017 Licence, had this objective in mind. Likewise, the
evidence he called from various people about the adequacy of the access
track to accommodate emergency vehicles and the provision of passing
bays had this in mind also. However, in our view, this focus misses the
mark. The critical issue in clause 35.06-2 in the context of this proceeding
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It is relevant to note that in Table 5 to clause 53.02-5, which sets out vehicle
access design and construction requirements for an application in the BMO,
the access requirements relate to access that is not on a public road. The
note to Table 5 provides that:
The length of access should be measured from a public road to either
the building or the water supply outlet, whichever is longer.
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We note that in the Road Management Act 2004, public road means a
public road within the meaning of section 17.17 Having regard to this
section, we find that the access track is not a public road within the meaning
of section 17 of the Road Management Act 2004.

72

The type of road referred to in clause 35.06-2 is not specified as needing to
be a public road. It may be a public highway, which is defined in the Road
Management Act 2004 as any area of land that is a highway for the
purposes of the common law. The legal status of roads that are public roads
or public highways involve technical and complex concepts. But in our
view, in a planning context, the essential element that a road must possess,
which could be said to meet the requirements of clause 35.06-2, is that it is
available for general use by the public and the public has a right to use it as
a road. This is distinct from, say, an easement of carriageway that is only
accessible to limited persons having the benefit of the easement. Likewise,
as we discuss later, just because members of the public may use a track,
such as the access track in this case, does not necessarily mean that it is a
road for the purpose of clause 35.06-2. It all depends on the rights pursuant
to which the public use the track.

16

See Table 5 Clause 53.02-5
Section 17(1) of the Road Management Act 2004 provides as follows:
(1)
A road is a public road if it is
(a)
a freeway; or
(b)
an arterial road; or
(c)
declared under section 204(1) of the Local Government Act 1989; or
(d)
declared under section 61 or 93H of the Melbourne City Link Act 1995; or
(da) declared under section 143 of the EastLink Project Act 2004; or
(db) the Peninsula Link Freeway; or
(e)
a road to which subsection (3) applies; or
(f)
a non-arterial State road declared under section 14(1); or
(g)
a municipal road declared under section 14(1).

17
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There was evidence given by various witnesses called by Mr Gray (in
person and by affidavit) that the access track has been used by members of
the public over many years, but it seems they often do so for the purpose of
fishing, hunting or picnicking, all of which are recreational purposes.
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In our view, the access track along Crown Allotment 2005, which we have
found to be unreserved Crown land, does not constitute a road for the
purpose of meeting the requirement in clause 35.06-2 even if it did have
dimensions adequate to accommodate emergency vehicles and even if it
was trafficable in all weather. We find that, as unreserved Crown land,
there is no general right of access along Crown Allotment 2005 for the
public. The public may have a right to access this land for recreational
purposes pursuant to section 401A of the Land Act 195818, but that is
something different to a general right of access by the public to use the land
as a road.

75

Even if Mr Gray still had access under the 2017 Licence, this is a right of
access exclusive to the holders of the licence. It is not a right of access
given to the general public. This licence would give the licence holder a
right of access over Crown Allotment 2005, but it would not suffice to
make the access track a road for the purpose of clause 35.06-2. Rather, it
would be the type of access to which Table 5 of clause 53.02-5 applies and
hence would need to meet the requirements of Table 5. These requirements
would depend on the length of the internal driveway (on the site) plus the
length of the access track measured to Myers Creek Road, which is the
closest public road.

Is the access track a public highway?

76
access track was that it is a public highway both within the terms of the
Local Government Act 1989 and at common law
77

The following is the definition of public highway under the Local
Government Act 1989:
public highway is a road which is open to the public for traffic as a
right, irrespective of whether the road is in fact open to traffic,
and includes a road

18

(a)

declared to be a public highway under section 204(1) or
under any other Act;

(b)

which becomes a public highway under section 24(2)(c) of
the Subdivision Act 1988;

(c)

which is a public road under the Road Management Act
2004;

As acknowledged in the Agricultural Licence
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We have previously referred to the Road Management Act 2004 which
includes the definition of public highway as any area of land that is a
highway for the purposes of the common law.
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The access track does not fall within any of sub-paragraphs (a), (b) or (c) of
the definition in the Local Government Act 1989. We accept that this is an
inclusive definition, so this is not fatal. However, in order to be a road
which is open to the public for traffic as a right where the road does not fall
within these sub-paragraphs, in our view means that the road would need to
be a public highway at common law.
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The law relating to public highways is complex. The council and DELWP
made comprehensive submissions about this issue. We do not intend to
repeat them all.
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In summary, a public highway is created at common law when two
requirements are satisfied. First, a competent landowner must have
manifested an intention to dedicate the land as a public highway, and
secondly, there must be an acceptance by the public of that dedication. In
himself of any beneficial ownership of the soil, and to give the land to the
public for the purpose of a highway.19
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We do not consider that either of these requirements have been satisfied in
the present circumstances regarding the access track.
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We agree with the council and DELWP that, on balance, the access track is
not a public highway at common law because of the ability of the Crown to
issue licences to use the land. Granting licences for the use of the Crown
land suggests that the Crown (as the owner) has not dedicated the Crown
land as a way. The granting of permission such as a licence is the antithesis
of the principle of dedication. This is because such permission or licence is
highway.20
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A secondary reason is that the basis of the water frontage land (which is
what the unreserved Crown land comprised in Crown Allotment 2005 is), is
to access the water (Myers Creek) for recreational use and not for a right to
pass and repass over the Crown land per se.
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In addition, we note that care should be taken to distinguish evidence of
user, from which dedication can properly be inferred, from mere evidence
of continual use, even for a very long period. 21 Therefore we place no
weight on the evidence previously referred to, that the access track has been
used by members of the public for many years for recreational purposes.
Just because the access track has been used by members of the public does
not make it a public highway.

19

Anderson v City of Stonnington [2017] VSCA 229 at [40]
Anderson v City of Stonnington [2017] VSCA 229
Newington v Windeyer (1985) 3 NSWLR 555

20
21
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For these reasons, we are not prepared to make a finding or a declaration (as
requested by Mr Gray) that the access track is a public highway.

Futility
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If the access track on Crown Allotment 2005 is not a public road or a public
highway, then the permit applicant must be able to establish that he has a
right to use the access track for the purpose of access to a dwelling on the
subject land. We are not persuaded that the 2017 Licence could be
characterised as conferring a right of access for this purpose, even if it had
not been terminated. In our view, in order to use Crown Allotment 2005 for
this purpose, two things would be required:
Permission from the Department (as owner or custodian of the land) to
use Crown Allotment 2005 for the purpose of permanent access to the
dwelling; and
A planning permit for Crown Allotment 2005 authorising use of this
land for the purpose of access to the dwelling.
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DELWP says that neither of these requirements can be met. It says that it
will never give consent to use Crown Allotment 2005 for the purpose of
is that
it is not appropriate to manage risk that arises solely from the proposed use
and development of private land through the use and development of Crown
land managed by the Department. It also says that the Department will not
consent to the grant of a planning permit for use and development of the
Crown land for the purpose of a private dwelling.
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We have already noted that the permit application did not include Crown
Allotment 2005: nor does the NOD include Crown Allotment 2005 as land
to which the permit applies. Therefore, even if a permit was granted to use
and develop the subject land for the purpose of a dwelling, a separate
permit would be required to use and develop Crown Allotment 2005.
Whilst any person can apply for a permit over any land, even if the land
owner does not consent (so long as the land owner is advised of the permit
application)22, DELWP submitted it would be futile for Mr Gray to make
such an application because the Department would never give consent to
use or develop the Crown land for this purpose.
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In Port Phillip City Council v Hickey23, Smith J observed that:
[26] I have great difficulty understanding how the owner's refusal to
give consent and the owner's views can be said to be irrelevant
to a planning permit application. It is implicit in the legislation
that the position of the owner and his or her views may be
relevant. In addition, to take an extreme case, if the owner of
the property refuses to give consent, it would be highly relevant
for the authority and, subsequently the Tribunal, to know

22
23

See section 48(1) of the Planning and Environment Act 1987
[2001] VSC 129

whether there was any realistic prospect of such consent being
given. If not, it could be highly relevant to the authority and the
Tribunal in deciding whether to reject the application as futile.
It should be borne in mind that while a permit may be given a
lengthy duration, in the absence of express provision, the permit
lasts for two years. An application in those circumstances may
well be futile. Councils and VCAT ought to be able to deal
summarily with futile applications.
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On the other hand, many Tribunals have taken the view that
notwithstanding a lack of consent by the relevant land owner at the time a
permit application is made, this is not necessarily fatal to the grant of a
permit because there is always a chance that the situation may change in the
future and that consent may be forthcoming. The Tribunal has taken the
view that in circumstances where implementing a use or development may
require multiple consents from different persons or bodies, the grant of a
planning permit does not obviate the need to obtain each consent required.
However, the need to obtain other permissions should not be a bar to the
grant of a planning permit.
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The issue of futility was considered by Deputy President Byard in Dove v
Yarra Ranges SC24 who said:
[83] The question of futility is not a question of law but rather one of
fact. There is no mandatory legal result from a finding adverse
to an application on such a point. It becomes a matter of
discretion for the Tribunal as to whether or not it will allow the
case to go on to a full merits hearing.
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In the present case, we determined to proceed with the hearing on its merits
rather than make a ruling that the application was futile, as submitted by
DELWP, and should be struck out or dismissed. In our view, this
proceeding should be determined on its merits having regard to all the
permissions required under the planning scheme, rather than being rejected
on the single ground of futility.
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Nevertheless, the lack of consent by the Department for the Crown land to
be used for the purpose of access to a dwelling on the subject land is
relevant to the question of whether it is possible for the proposal to meet the
requirements of clause 35.06-2 in terms of access to the dwelling and hence
whether it is possible to grant a permit for use of the land for a dwelling in
the RCZ1.

Conclusion about access

95
over it, we make the following findings:
The status of Crown Allotment 2005 on which the access track is
located is unreserved Crown land.
24

[2012] VCAT 760

The access track is not a public road or a public highway.
The owner of the subject land has no general right of access over the
access track on Crown Allotment 2005 for the purpose of providing
access to a dwelling on the subject land.
requirement in clause 35.06-2 that a lot used for a dwelling must meet
the requirement that:
Access to the dwelling must be provided via an all-weather road
with dimensions adequate to accommodate emergency vehicles.

The closest road that meets this requirement of clause 35.06-2 is
Myers Creek Road.
96

The consequence of these findings is that the subject land is landlocked and
has no legal right of access. Obtaining access over Crown Allotment 2005
for the purpose of using the access track as permanent access to a dwelling
on the subject land will depend on consent being given for this purpose by
DELWP and obtaining a planning permit for the use and development of
Crown Allotment 2005 for this purpose. Other consents may also be
required, such as from Melbourne Water under section 194 of the Water Act
1989.

ADEQUACY AND ACCURACY OF PLANS
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According to Mr Gray, he has personally been mainly responsible for
preparing the plans used in the application, which have then been refined
produced by his experts, such as by Mr Williams and Mr Brown, have been
prepared with substantial input and direction by Mr Gray.

98
the inadequacy and questionable accuracy of the permit application plans.
Unfortunately, the issues highlighted by the Tribunal in Gray v Yarra
Ranges SC find a reflection in the present proceeding, particularly with
respect to the quality of plans and other information accompanying the
permit application.
99

For example, a major shortcoming with the adequacy of the information
accompanying the permit application was the lack of a comprehensive
survey plan showing contours for the whole of the site and its context with
the surrounding area. The plans in Appendices B and C were the plans
submitted with and forming part of the permit application. They show only
a portion of the site and, in our view, are inadequate for the purpose of
accurately assessing the impact of the proposal. As the production of
subsequent plans demonstrated, they are inaccurate in terms of the location
of the dam on the site, the location of the tributary and consequently the
extent of the 30 metre buffer zone from the watercourse, and the location of
the internal driveway in relation to the watercourse and the buffer.

100 In response to questions by the Tribunal during the hearing about the
accuracy of the plans being relied on by Mr Gray and his challenges to
certain plans produced by Melbourne Water, DELWP produced a series of
plans showing contours of the site and surrounding area and an overlay of
the site plan submitted with the permit application (Appendix C)
superimposed over contour and cadastral map data. We have included one
of the contour plans in Appendix A and the site overlay plan in Appendix
D.
101 During the course of the hearing Mr Gray produced a series of additional
plans and diagrams. For example, on the last day of hearing, Mr Gray
produced a partial title re-establishment survey and a partial site plan for the
south-eastern corner of the site prepared by Mr Timothy George, a licensed
surveyor. What they demonstrated was that the actual title boundaries of
this portion of the site do not coincide with the Vicmap Digital Cadastral
Map Base (DCMB) property parcellation.
102 DELWP accepted this survey information and produced a final plan for the
benefit of the Tribunal, which has been included in Appendix E. This plan
is an amalgam of the plans produced by Mr George, by Mr Williams (one
of the permit application plans see Appendix C), and DELWP (see
Appendix D). The
in terms of the amount of
detail included, but it reveals several important features:
It most accurately depicts the location of the dam and the watercourse
on the site, and the 30 metre buffer zone from the watercourse.
It shows that the internal access driveway goes through the middle of
the dam, traverses the watercourse, and is located almost entirely
within the 30 metre buffer zone.
Considerable earthworks associated with the effluent irrigation area
will be located within the 30 metre buffer zone.
intersect with the access track. As a result, earthworks within Crown
Allotment 2005 would be required to connect the access track to the
start of the internal access driveway.
103 We have relied upon the plan in Appendix E in undertaking our assessment
of this proposal because we consider it contains the most accurate
information that we were presented with.
PERMIT FOR USE AND DEVELOPMENT IN THE RURAL CONSERVATION
ZONE
Purpose and policy framework

104 The site and surrounding area are in the Rural Conservation Zone (RCZ1).
The purposes of the RCZ are:

To implement the Municipal Planning Strategy and the Planning
Policy Framework.
To conserve the values specified in a schedule to this zone.
To protect and enhance the natural environment and natural processes
for their historic, archaeological and scientific interest, landscape,
faunal habitat and cultural values.
To protect and enhance natural resources and the biodiversity of the
area.
To encourage development and use of land which is consistent with
sustainable land management and land capability practices, and which
takes into account the conservation values and environmental
sensitivity of the locality.
To provide for agricultural use consistent with the conservation of
environmental and landscape values of the area.
To conserve and enhance the cultural significance and character of
open rural and scenic non urban landscapes.

105 The specific conservation values listed under Schedule 1 to the RCZ
include:
To retain and protect the scenic landscapes, rural character and special
environmental features of the Shire.
To provide long term protection of the environmental and
conservation values of those areas of private rural land which contain
remnant bushland, wetlands and areas of landscape significance.

106 A dwelling is a section 2, permit required, use in the RCZ, provided it is the
only dwelling on the lot. The requirements of clause 35.06-2 must also be
met. These requirements are:
A lot used for a dwelling must meet the following requirements:
Access to the dwelling must be provided via an all-weather road
with dimensions adequate to accommodate emergency vehicles.
The dwelling must be connected to a reticulated sewerage
system or if not available, the waste water must be treated and
retained on-site in accordance with the State Environment
Protection Policy (Waters of Victoria) under the Environment
Protection Act 1970.
The dwelling must be connected to a reticulated potable water
supply or have an alternative potable water supply with adequate
storage for domestic use as well as for fire fighting purposes.
The dwelling must be connected to a reticulated electricity
supply or have an alternative energy source.

107 In addition to a permit being required for the use of the land, a permit is
required for buildings and works for all section 2 uses and for a building
within 100 metres of a waterway.
108 Before deciding on an application to use or develop land, decision
guidelines at clause 35.06-6 require consideration of a range of matters, in
addition to the decision guidelines in clause 65. These matters are listed
under the headings of General issues, Rural issues, Environmental issues,
Dwelling issues, and Design and siting issues. The guidelines under the
General issues require consideration of:
The policy framework.
Land capability and ability to accommodate the proposed use or
development.
How the use or development conserves the values identified for the
land in a schedule.
Whether the use or development protects and enhances the
environmental and landscape qualities of the site and its surrounds.
Whether the site is suitable for the use or development and its
compatibility with adjoining land uses.
109 The more detailed decision guidelines address specific matters under each
of the headings.
110 Similar to the McRae case, the Council reiterated that appropriate
residential development in the RCZ is clearly contemplated. It submitted
that a dwelling in the RCZ is not prohibited but is a use that is discretionary
giving rise to legitimate expectations that residential use is acceptable in the
zone provided that conservation values and environmental sensitivities are
addressed.
111 The council acknowledges that the physical characteristics of the site,
including its steep topography, environmental values and bushfire risks
create a set of challenges for the development of the site. However, it
submitted that, despite these challenges, the relevant overlay controls
provide a mechanism by which the proposed use and development can be
assessed and, with appropriate conditions can be acceptably achieved.
112 The council further submitted that:
Unfortunately if the site is not to be available for a residential use
(under strict conditions) then this parcel and others like it are sterilised
and valueless, effectively through the planning controls, with no
compensation. One might say bad luck however it is a very drastic
consequence.

113 We note and
McRae case on how
the planning scheme informs expectations about the acceptability of
discretionary use and development.

[40] The relevant provisions of the planning scheme must inform any
expectation that the residential use of the land is acceptable.
The fact that a permit may be granted for that use does not
convey an expectation that a permit will be granted.

114 Clause 71.03-2 of the Yarra Ranges Planning Scheme states that in relation
to making decisions about section 2 uses:
Because a use is in Section 2 does not imply that a permit should or
will be granted. The responsible authority must decide whether the
proposal will produce acceptable outcomes in terms of the Municipal
Planning Strategy, the Planning Policy Framework, the purpose and
decision guidelines of the zone and any of the other decision
guidelines in Clause 65.

115 Both the Tribunal in the McRae case and council in its submission to us
appropriately summarised the relevant policy framework, which despite
amendments that have occurred to the Yarra Ranges Planning Scheme since
2017, remain generally relevant to the proposal:
Ensure that residential development (if permitted) in RCZ
addresses bushfire risk, conservation values and environmental
sensitivities.
Mitigate (not remove) the risk to life, property and the
environment from bushfire, to acceptable levels.
Minimise (not eliminate) and offset the removal of native
vegetation.
Ensure that development does not compromise the landscape
and environmental qualities of the site and surrounding areas.
Ensure that development is located and designed to minimise the
impacts on water courses and landslips.

116 We note the T
implication for the proposal in the McRae case:
[42] The planning scheme's broader policies and provisions relating
to settlement, environment, landscape and residential use and
development are also relevant to the consideration of whether
residential use and development on this site is to be permitted.
In this respect, there is an emphasis in the policy framework on
the protection and conservation of the environmental
characteristics of the Shire, especially in those areas outside
urban settlements. The containment of residential use and
development within urban settlement boundaries is one of a
series of implementation mechanisms aimed at protecting areas
that have environmental or landscape sensitivities. The
application of the RCZ is identified as a mechanism by which to
achieve these objectives. While the applicable policies
appropriately recognises the circumstances in which the
residential use of environmentally sensitive land for residential
purposes may be contemplated, minimising residential

development in the first instance in areas subject to
environmental constraints is a clearly expressed strategic
direction in this planning scheme.
[footnotes omitted]

117 We find that the above commentary in the McRae case remains relevant to
the proposal now before us, which is almost identical in terms of use and
development siting and layout.
118 We acknowledge that the RCZ is a zone in the Victoria Planning Provisions
(VPPs) that, according to Planning Practice Note 42 Applying the Rural
Zones, June 2015 (PPN42) is primarily concerned with protecting and
conserving rural land for its environmental features and attributes. The
Planning Practice Note describes that land uses in the RCZ are subordinate
to the environmental values of the land and that land use and development
is controlled to safeguard the natural environment and conserve the
identified environmental qualities of the land. In general, there is an
expectation that a proposal will only be permitted if it conserves the values
identified for the land, the site is environmentally capable of sustaining the
proposal, and it is compatible with surrounding land uses.
119 PPN42 states that the RCZ is designed to be applied to rural areas where:
The protection of the environmental features of the land is of
primary strategic importance including, for example, native
vegetation, flora and fauna, significant habitats, or they could
relate to the visual qualities of the land.
The environmental features of the land are scarce and strict
controls are required to prevent the further loss or decline of
those features.
Land use and development could directly or indirectly threaten
the environmental values of the land and strict controls are
required to manage this.

120 We also note and agree with
in
McRae regarding the significance of what the planning scheme identifies
with respect to residential use in the RCZ:
[43] There is also some significance in the fact that the planning
scheme identifies areas in which low density residential
development is to be encouraged, and these areas are zoned
accordingly25. The RCZ is not a zone that has been used by this
Council to identify areas in which rural residential or lowdensity residential development is encouraged26. The RCZ in
the Yarra Ranges Planning Scheme has been typically applied as
part of the range of statutory tools aimed at achieving specific
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Clause 21.04-1 and the associated Residential Framework Map
This contrasts with other planning schemes where schedules to the RCZ have been used in this
manner. See for example Schedules 1, 2 and 3 of the RCZ in the Nillumbik Planning Scheme.

environmental objectives by constraining residential use and
development in areas of environmental sensitivity27.

121 We further note and adopt
[45] My findings on these matters are relevant to the consideration of
the other aspects of the proposal, because the consideration of
acceptability of the bushfire risk and the environmental impacts
is undertaken in the context that the residential use of this land is
not an outcome that finds any particular support in the planning
scheme.

122 For the same reasons, we find that the present proposal fails to achieve an
acceptable outcome in regard to the purpose and decision guidelines of the
RCZ and the relevant policy framework.
123 The proposal for a dwelling relates to use and development. To use land for
the purposes of a dwelling is a change of use that has permanent
ramifications. We consider the RCZ is a zone that does not support the use
of land for a dwelling unless the impacts from an environmental perspective
are minimal and the use is
, which is to
protect and enhance environmental values. In this case, we consider the
proposed use of the site for residential use is not sufficiently subservient to
the environmental values of the site. In other words, the proposal requires
too much from the site in terms of change to its environmental condition to
accommodate a dwelling and associated infrastructure and fails to protect or
enhance the environmental values.
124 Our view in this regard is reinforced by the changes to policy that have
occurred with both environmental issues under clause 12.01-1S
Protection of biodiversity and clause 12.03-1 River corridors, waterways,
lakes and wetlands and with respect to bushfire risk under clause 13.02-1S
Bushfire planning28. The changes to these policies have, if anything,
heightened the need for the proposal to address, to an acceptable level, their
outcomes. We consider this has not been satisfactorily achieved in this
instance.
Is use for a dwelling prohibited in the circumstances of this case?

125 Dwelling is a section 2, permit required, use in the RCZ subject to the
condition that it must meet the requirements of clause 35.06-2. Clause
71.02-3 provides that:
27
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At Clause 21.05 Objective 4 Rural Townships it is stated the RCZ is applied to areas of non-urban
use between established towns. At Clause 21.07 Landscape Objectives, Strategies and
Implementation it is stated that the RCZ is applied to areas of predominantly privately owned rural
and green wedge land which contains extensive areas of remnant vegetation. At Clause 21.09
Environment Objectives, Strategies and Implementation it is stated that privately owned rural
and green wedge land that retains extensive areas of remnant vegetation is included within the
Rural Conservation Zone within which the specified environmental outcome is to provide for the
long term protection of remnant vegetation and other environmental values.
These State policies have changed as a result of Amendments VC138, VC140 or VC148 since
December 2017

A use in Section 2 requires a permit. Any condition opposite the use
must be met. If the condition is not met, the use is prohibited.

126 The requirement in clause 35.06-2 that access to the dwelling must be
provided via an all-weather road with dimensions adequate to accommodate
emergency vehicles is a condition relating to use, which means that if it is
not met use of the subject land for the purpose of a dwelling is prohibited.
127 The only access to the subject land from Myers Creek Road is via the 400
metres long access track on Crown Allotment 2005, which is unreserved
Crown land. There is no doubt that Myers Creek Road meets the criterion
of being an all-weather road with dimensions adequate to accommodate
emergency vehicles. But unless it can be established that the access track
either meets the same criterion of being an all-weather road with
dimensions adequate to accommodate emergency vehicles or the subject
land has an ongoing right of legal access over the access track, the
requirement for access in clause 35.06-2 will not be met and consequently
the use of the subject land for a dwelling is prohibited.
128 In our consideration of issues relating to the status of the access track, we
concluded that:
The access track is not a public road or a public highway.
The owner of the subject land has no general right of access over the
access track on Crown Allotment 2005 for the purpose of providing
access to a dwelling on the subject land.
e purpose of meeting the
requirement in clause 35.06-2 that a lot used for a dwelling must meet
the requirement that:
Access to the dwelling must be provided via an all-weather road
with dimensions adequate to accommodate emergency vehicles.

129 At present, the owner of the subject land has no consent from the owner of
Crown Allotment 2005 (the Department) for permanent or ongoing use of
Crown Allotment 2005 for the purpose of access to the subject land. In this
context, whilst we note that the 2017 Licence for access has been
terminated, even if this had not occurred, we do not consider that an annual
licence subject to the potential for unilateral cancellation or non-renewal by
the Department, does not constitute a permanent or ongoing legal right of
access for the purpose of accessing a dwelling on the subject land. The
mere ability to physically access the land via the access track does not
constitute a legal right of access.
130 For these reasons we conclude that the lack of a legal right of permanent or
ongoing access to the subject land means that the requirement in clause
35.06-2 cannot be met and use of the land for the purpose of a dwelling is
prohibited.

Conclusion about use and development in the RCZ

131 For these reasons, we therefore conclude that no permit can legally, or
should on the merits, be granted for use or development of the site for the
purpose of a dwelling under the RCZ1.
OTHER PERMITS FOR DEVELOPMENT AND VEGETATION REMOVAL
Environmental issues

132 The environmental sensitivity of the site and the issues associated with the
proposal are reflected not just in the zoning of the site, but also the
application of the ESO1, the EMO and the BMO. Permits are required for
buildings and works under the ESO1, EMO and clause 51.03 Upper
Yarra Valley and Dandenong Ranges Regional Strategy Plan, and for
vegetation removal under the ESO, EMO and clauses 51.03 and 52.17
Native Vegetation of the Yarra Ranges Planning Scheme.
133 The environmental issues of most relevance relate to the impacts on
biodiversity from the loss of native vegetation, impacts from erosion risk
arising from the extent of earthworks and ground disturbance from
construction activity, and impacts on waterway, namely the tributary of
Myers Creek on the site, and also on Myers Creek itself.
134 Council and the permit applicant have formed the view that although the
proposal will have environmental impacts, they can be appropriately
managed through permit conditions. They consider their views are
supported by the findings of the Tribunal in the McRae case that; The
nature of the vegetation removal associated with the proposal, and the other
associated environmental impacts, are not so great as to warrant refusal of
the application on that basis alone. 29
135 We note, however, that the Tribunal in the McRae case commented30 that
its findings were made with some discomfort about the quality,
comprehensiveness, and level of detail of the information presented in that
case, acknowledging that such gaps in information could be addressed with
permit conditions.
136 Our view regarding the acceptability of environmental impacts associated
with the proposal before us diverges from that of the Tribunal in the McRae
case. Whilst the findings of the Tribunal in that matter may have been open
to it based on the facts and policy framework then in place, or with how
they were derived, the policy position has now changed, making the earlier
-dated. Our role is to consider the current
proposal afresh and to conduct our assessment against the planning scheme
and policy framework as it stands today.
137 Our position is reached as a result of the implications arising from a
combination of factors. Together they lead us to the view that, although
29
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[2017] VCAT 583 at [83]
[2017] VCAT 583 at [85]

individually considered and in isolation, the impacts on the environment
may be ameliorated, cumulatively they result in an unacceptable outcome to
both biodiversity values and waterway function.
138 The factors include:
The biodiversity value of the native vegetation proposed to be
removed.
Changes to biodiversity policy.
Uncertainties about the site plan, particularly in relation to the
proximity of the tributary of Myers Creek to the location of the
dwelling, effluent disposal fields, areas required for provision of
defendable space and the location of the internal driveway.
Impacts on waterway function and protection.
Native vegetation

139 We find the proposal necessarily results in the removal of native vegetation.
This is because the site is heavily vegetated making vegetation removal
unavoidable.
140 We note that the application comes under the transitional provisions of
clause 52.17-6 in that the application was lodged before changes to clause
52.17 were made under Amendment VC138 in December 201731. Hence,
we are required to consider the previous Permitted Clearing of Native
Vegetation Biodiversity Assessment Guidelines, 2013 (the 2013 Guidelines).
141 Under the 2013 Guidelines, the removal of 0.4 hectares of native vegetation
in a low risk location of the State means the application is determined to be
a low risk pathway for removing remnant patches of native vegetation.
Accordingly, under the 2013 Guidelines, the proposal is satisfactory in so
far as clause 52.17 is concerned where an appropriate offset can be
provided to achieve a no net loss of th
biodiversity from the loss of native vegetation under the proposal. Both
Council and the permit applicant consider this to be the case.
142

Biodiversity Assessment Report
dated 23 December 2016 refers to the native vegetation proposed to be
removed having a Strategic Biodiversity Score (SBS) of 0.412. In this
biodiversity, relative to other locations across the landscape.

143 A SBS of 0.4 out of 1 reflects a value that is close to the mid-range value.
Hence, it can be assumed that the biodiversity value of the native vegetation
proposed to be removed is of a moderate value and certainly not valueless.
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Amendment VC138 introduced a new assessment regime for native vegetation regulation
including change to State policy, clause 52.17 and a new incorporated document called Guidelines
for the removal, destruction or lopping of native vegetation, 2017.

144 Irrespective of the above, consideration of the effects on biodiversity
remains relevant under policy in clauses 12.01-1S and 12.01-2S. Despite
the transitional provisions under clause 52.17, a consideration of
biodiversity impacts still needs to be determined under the broader policy
framework. This is necessary because biodiversity assessment can risk
becoming a somewhat automated process. Biodiversity policy requires an
the
approach and requires regard to be given to the quality and habitat value of
native vegetation proposed to be removed both on the site and in regard to
its surrounds.
145 Policy under clause12.01-1S Protection of biodiversity, now seeks; To
assist the protection and
. It is no
longer confined just to or contains any reference to important habitat for
Victoria's flora and fauna and other strategically valuable biodiversity sites.
This significantly broadens the basis of protecting and conserving the
State's biodiversity irrespective of any value that the native vegetation may
contribute to biodiversity across the State. It is also policy to relevantly
have regard to the cumulative impacts of land use and development on
biodiversity.
146 Clause 12.01-2S - Native vegetation management refers to ensuring
decisions involving the removal, destruction or lopping of native
vegetation, apply the three step approach of avoiding the removal of native
vegetation, minimising impacts from removal of native vegetation that
cannot be avoided, and providing an offset to compensate for the
biodiversity impact from the removal of native vegetation.
147 The above changes to policy, compared to 2017, place greater emphasis on
avoidance of clearing and, where it cannot be avoided, to minimise impacts
and to provide offsets that compensate the impacts on biodiversity from the
removal of that native vegetation.
148 In considering the above, we have been provided with no comfort from the
permit applicant or Mr
about these issues because they
have not made an assessment of the proposal against current policy.
Council has also made only a limited assessment. Current State policy on
biodiversity has been dismissed on the basis of relying on the
findings in the McRae case and the Biodiversity Assessment Report
prepared under the 2013 Guidelines. This is an over-sight that is concerning
because a reliance on the 2013 Guidelines and offsets alone fails to consider
State policy, as well as the ESO1 and the upper Yarra and Dandenong
Ranges Regional Strategy Plan (Regional Strategy Plan) regarding the local
inherent value of native vegetation to biodiversity and cumulative impacts
from land use and development.
149 Impacts on biodiversity are not solely about the loss of 41 large canopy
trees (or an aboricultural assessment of trees only) and a patch of Least
Concern native vegetation linked to the proposed development footprint,

confirmed the steeply sloping nature of the site and the presence of forest
vegetation including understorey vegetation. Construction on such steep
slopes will make removal of native vegetation beyond the development
footprint difficult to avoid. We found it difficult to traverse the site due to
the slope without having to hang on to vegetation to prevent slippage. Our
observations confirmed the concerns expressed by Melbourne Water, for
example, that the extent of earthworks for construction will potentially have
greater impacts on vegetation, and consequently biodiversity values, then
merely within the development footprint.
150 Our assessment is based on the current policy framework. We note the
planning scheme places significant emphasis on protecting the environment.
Clause 21.09 Environment Objectives, Strategies and Implementation
recognises key issues including:
ts rich
biodiversity.
Remnant vegetation is one of the most significant natural resources of
the Shire.

151 The above is further reiterated under clause 22.05 Vegetation Protection.
152 These policies identify the importance of ensuring vegetation removal is
kept to a minimum, particularly in areas with steep slopes and affected by
the EMO.
153 State policy under clause 12.01-1S also requires that decision making take
including consideration of cumulative impacts.
154 The SBS of 0.4 and an area of impact of 4,900 square metres involving
native vegetation that is in close proximity to a waterway means the level of
impact is not insignificant.
155 The site is affected by the ESO1, which identifies the site to be within:
Site of Botanical Significance B17 Lowes Road. The ESO1
mapping for B17 includes land either side of Lowes Road including
across to Myers Creek Road and which includes the site. It is
identified in the Regional Strategy Plan as Site 77 and described as
extensive intact stands of a distinctive floristic variant of Sclerophyll
Woodland .
Site of Zoological Significance Z16 - New Chum Creek, Blue Mount
and Myers Creek. The ESO1 mapping for Z16 includes the section of
Myers Creek adjacent to the site and is identified in the Regional
Strategy Plan as Site 10 having Regional Significance.
156 In addition to the limited policy assessment of biodiversity impacts, we find
there is a similar attitude also reflected by the dismissive response of the
permit applicant to the ESO1. Mr Gray submitted the ESO1 is an anomaly

given Schedule 1 to the ESO refers to two sites of botanical and zoological
significance that he regards as having no locational relationship with the
site. Accordingly, he considers the ESO1 has little or no relevance to the
consideration of environmental impacts of the proposal.
157 We do not agree. Reference to the Yarra Ranges Planning Scheme maps
for the ESO clearly demonstrates that the site falls within a limited area
mapped under B17 and Z16. This mapping relates to the nature of the
vegetated forest within which the site and its surrounds are located and its
relationship with the Myers Creek waterway. The ESO1 drills down to the
environmental significance at a local level.
158 We also note that the Statement of environmental significance in ESO1
refers to these various sites of botanical and zoological significance in the
following terms:
The Shire contains extensive areas of remnant bushland which are an
character.
Sites of botanical and zoological significance also play an important
role in contributing to the ecological processes and biodiversity of the
region by forming core habitat areas within a complex network of
wildlife corridors along roadsides and watercourses. Development
within and around these sites needs to be appropriately managed to
ensure the long term protection and sustainability of these ecological
processes.

159 Clearly ESO1 has a relationship to not only the respective named sites of
botanical and zoological significance, but also to adjoining areas,
particularly if they are connected by vegetation coverage. This is the
situation with respect to the site and its location along the Myers Creek
valley. The reference to core habitat areas is reinforced in the objectives of
Schedule 1 and the decision guidelines note the need to avoid clearing on
steep slopes (greater than 20%) or within 30 metres of a watercourse.
160 We consider the proposal to clear the extent of native vegetation (and
potentially more given our concerns regarding the land slope) will have
unacceptable environmental impacts. These include the loss of large
canopy trees and associated understorey vegetation (nearly half a hectare);
clearing of vegetation on land slopes well in excess of 20% (potentially
greater than half a hectare); fragmentation of part of the landscape within
close proximity (less than 30 metres from the Myers Creek tributary and
Myers Creek itself with the works that have occurred on the access track);
and detrimental impacts on the riparian environment of the waterways.
161 We say the clearing and development works are too close (within 30
metres) to a tributary of Myers Creek, together with construction works on
steeply sloping land that exceeds 20% and the works that have occurred to
the access track which runs adjacent to Myers Creek. These factors
combine to create an impact that is not consistent with the policy directions

for biodiversity and the ESO1, and in turn the Regional Strategy Plan,
which seeks to ensure the long term protection and conservation of all
remaining areas of remnant native vegetation and wildlife habitat, including
that on land designated as a Site of Botanical and Zoological Significance.
162 We conclude that, in combination with the EMO and policies for protection
of waterways and associated water quality (e.g. clauses 12.03-1S 14.021S and 14.02-2S), the uncertainty associated with the internal driveway and
the works required for its construction, and the potential for direct impacts
on the tributary of Myers Creek, the resulting likelihood of detrimental
impacts on the environment are unacceptable in terms of what the Yarra
Ranges Planning Scheme is seeking.
Waterway function and the EMO

163 The site is steeply sloping and the proposed location of the dwelling,
effluent disposal fields and internal driveway are in close proximity to an
existing tributary of Myers Creek. Melbourne Water expressed concern
that the proposal would result in detrimental impacts on the waterway
function of the tributary.
164 Melbourne Water submitted that the tributary, which forms part of Myers
Creek, is a designated waterway under the Water Act 1989. Melbourne
Healthy Waterways Strategy is a reference document in the Yarra
Ranges Planning Scheme under clause 12.03-1S and the Strategy identifies
Myers Creek and the tributary as a priority area for conserving
environmental values of the waterway.
165 Melbourne Water considers the location of the beginning of the internal
driveway is too close to the existing dam and tributary, if not actually
located over it based on the mapping evidence of Mr Welch. One of the
strategies in clause 14.02-1S for catchment planning and management is to
retain natural drainage corridors with vegetated buffer zones at least 30
metres wide along each side of a waterway. 32 Melbourne Water submits
that the location, the extent of earthworks for the driveway and for terracing
the effluent disposal fields, means that a 30 metre natural vegetated buffer
to the waterway cannot be achieved.
166 We accept the concerns of Melbourne Water in this regard. We find that
achieving a 30 metre natural vegetated buffer to the tributary would not be
possible due to the close proximity of the internal driveway. Having regard
to the composite plan in Appendix E prepared by DELWP, the proposed
internal driveway appears to run through the existing dam and part of the
tributary of Myers Creek. If this is not meant to be the case, our inspection
32

Retain natural drainage corridors with vegetated buffer zones at least 30 metres wide along each
side of a waterway to:
Maintain the natural drainage function, stream habitat and wildlife corridors and landscape
values,
Minimise erosion of stream banks and verges, and
Reduce polluted surface runoff from adjacent land uses.

identified that construction of the internal driveway to avoid the dam and
tributary would need to punch through part of a steep escarpment on the
access track on the unreserved Crown land and then travel along a steeply
sloping face of the hillside clearly within 30 metres of the tributary. We
consider this imposes an unacceptable risk to the waterway.
167 Given the uncertainty with the site plan, we also find there are issues with
the effluent disposal fields, parts of which are within the 30 metre buffer
zone to the tributary. As we saw on the last day of the hearing, any attempt
by Mr Gray to seek to amend the site plan to move the internal driveway
and effluent disposal fields is fraught with problems due to an absence of
any updated assessment as to the suitability, or indeed possibility, of any
such changes.
168 The outcome of the above factors is a high level of uncertainty. We do not
support this proposal because of such uncertainty. We also find the
proposal is inappropriate because it fails to satisfy policy for the protection
of the waterway function and the provision of a buffer, which given the
steeply sloping nature of the site further heightens the need to satisfactorily
demonstrate compliance with the planning scheme.
169 Regarding the EMO, it seeks to manage the risk of landslip and to ensure
development does not adversely increase risk to life and property. Of
relevance, the EMO requires development on steep slopes above 30% to
assess the tolerable risk of landslip. Slopes on the site overall are close to
35% (20 degrees) with slopes in the vicinity of the proposed dwelling
envelope less than 40% (22 degrees)33. Such slopes trigger a landslip
assessment under the EMO.
170 The Geotechnical and Risk Assessment Report prepared for Mr Gray by
A.S. James Pty Ltd in 2013 concluded that the tolerable risk to property is
low and the risk to life is acceptable. However, this was a preliminary
investigation due to restricted access for appropriate drilling and, although
considered by the authors to be sufficient for assessing landslide risk, was
subject to further testing to confirm subsurface soil and rock profiles,
foundation depths and excavation conditions across the site.
171 We also note the evidence of Mr Williams that the proposed treatment and
disposal of wastewater is acceptable based on the terracing of sub-surface
irrigation of effluent and regular soil maintenance to ensure efficient and
effective functioning of soil treatment of wastewater effluent. Mr Williams
was confident that any pollution risk to the tributary and to Myers Creek
would be minimal.
172 We do not accept this evidence. Although the area for effluent irrigation
appears adequate, the establishment of terraced areas to accommodate the
irrigation fields would result in significant ground disturbance on land
33

Based on a Preliminary Geotechnical Investigation & Risk Assessment prepared by A.S. James Pty
Ltd, dated 17 September 2013.

slopes that exceed 20%. We find that the extent of works required for the
combination of dwelling construction, terracing of ground for the effluent
disposal fields and for the construction of the internal driveway, including
retaining walls and gabion walls, create concerns for us that the proposal is
simply asking too much from this site.
173 We are not persuaded that the environmental impacts are minor and that
they can be appropriately mitigated by either design or permit conditions.
In addition, we have no confidence in the permit applicant that such permit
conditions would be complied with, particularly given the unauthorised
works that have occurred on the access track over the unreserved Crown
land.
174 The provision of evidence that dates back to the McRae case and the failure
to update these reports to respond to the current policy framework and
provisions of the planning scheme mean that the material presented in this
matter has been both piecemeal and inadequate. This has made it difficult
for us to determine the efficacy and relevance of material supporting the
proposal. What has also made it challenging is the low level of accuracy of
material, which has been demonstrated by the submissions from DELWP
and Melbourne Water.
175 The issues regarding the adequacy and accuracy of plans previously
discussed means we lack confidence in the plans presented on behalf of Mr
Gray. In particular, the engineering solutions presented regarding
construction techniques for the driveway (above ground on imported fill)
and the use of gabion and retaining walls associated with the cut and fill for
the internal driveway and the house site (involving heights of up to 3 and
potentially 4 metres) are no more than diagrammatic and would require far
more detailed engineering designs based on actual topographic and
geotechnical information to be acceptable. This is reflected in the extent of
detail specified in condition 1 required to be shown in a detailed
Earthworks Plan and Site Plan.
Conclusion about development and vegetation removal permits

176 Given these findings, we conclude that we are unable to support the
proposal on environmental grounds because of the cumulative impacts on
the environment and biodiversity, and because of significant uncertainties
regarding the siting of various components of the proposed development on
the site and the amount of earthworks required.
177 Accordingly, we determine that no permit should be granted for buildings
or works, or to remove, destroy or lop vegetation under ESO1, EMO, clause
51.03 or clause 52.17.
BUSHFIRE RISK
Requirements of Bushfire Management Overlay (BMO)

178 The site is affected by the BMO. The purpose of the BMO is:

To implement the Municipal Planning Strategy and the Planning
Policy Framework.
To ensure that the development of land prioritises the protection of
human life and strengthens community resilience to bushfire.
To identify areas where the bushfire hazard warrants bushfire
protection measures to be implemented.
To ensure development is only permitted where the risk to life and
property from bushfire can be reduced to an acceptable level.

179 Under clause 44.06-2 of the BMO, a permit is required to construct
buildings and works associated with accommodation, which includes a
dwelling. An application must be accompanied by a bushfire hazard site
assessment and bushfire hazard landscape assessment, both of which focus
on the bushfire hazard of the general locality 150 metres around the site,
and a bushfire management statement (BMS).
180 Under clause 44.06-4 an application must meet the requirements of clause
53.02 relating to bushfire planning.

181 The permit application utilised documentation from the previous McRae
case to address bushfire risks including a BMS prepared by Terramatrix Pty
Ltd dated August 2015. The BMS was supported by expert evidence from
Mr Allan on the last day of the hearing.
182 The CFA also responded to the referral of the application. The CFA neither
supported nor objected to the application and suggested conditions should a
permit be granted.
183 The permit applicant considered the key issue with respect to bushfire risk
is the access track on unreserved Crown land and the need to provide an allweather road appropriate for use by emergency vehicles. Mr Gray
considered the fact that he has grazing and access licences over the access
track and that he considers the track to be a public highway because it is
available for public use, provides him with an appropriate means of safe
access to and from the site to Myers Creek Road.
184 However, that was not the view of his own witness, Mr Allan, who said in
cross-examination that access factors are not the key factors when assessing
risk in an extreme risk landscape. Over and above access are the landscape
scale and factors that will drive fire behaviour. In
view,
landscape factors were more important than site factors. When pressed, he
would not say he was comfortable to endorse this site for development. He
human life. He noted that he had recommended features and measures that
should be implemented and there was not much more that could be thrown
at the site to mitigate risk or make it safer unless one was to take out all the
trees and alter landscape factors. It is because of the extreme risk location
that the sole focus was on development within the site. He agreed that

without access to Myers Creek Road (as a public road), he would not
support the proposal.
185 The council considers the dwelling siting, design and site layout, together
with the BMS and its acceptance by the CFA to be an appropriate response
to mitigate bushfire risk to an acceptable level. It considers that the policy
framework and bushfire planning controls under the BMO and clause 53.02
do not require that the site be completely free of bushfire risk. The complete
elimination of bushfire risk is not necessary. Rather, it is necessary to
demonstrate that the bushfire risk has been managed to an acceptable level.
186 The parties agreed the site presents an extreme bushfire risk. This is a
reflection of its heavily vegetated condition and steeply undulating hillside
topography as well as the location within a broader forested landscape.
187 The CFA also recognised the site is in an area that has the potential for
extreme landscape bushfire behaviour. Bushfire risk is possible from all
directions of the site. The CFA recognise that the site has limited access
and egress options and a bushfire could present as a rapid onset fire event.
The long run landscape fires in the area have the potential to develop
powerful convection columns and highly damaging winds, well
beyond the design fire parameters of AS 3959-2009 Construction in
Bushfire Prone Areas (Standards Australia, 2009).
The revised BMS submitted acknowledges that landscape fire risks
accord with Landscape Type 4 set out under Technical Guide
Planning Permit Applications Bushfire Management Overlay,
September 2017. Under this landscape type the broader landscape
presents an extreme risk. Fires have hours or days to grow and
develop before impacting and evacuation options are limited or not
available.
188 Council considered the proposal appropriately addresses bushfire risk
through the following design elements:
Siting the dwelling towards the bottom of the valley in an area with
least vegetation coverage near the confluence of Myers Creek and the
tributary and using the wet gully associated with the east-west
tributary to act as a buffer from any fire approaching from the north
and north-west. Any bushfire approach will be upslope of the
dwelling, i.e. the fire will be travelling downhill, resulting in a slower
and potentially cooler burn.
Constructing the dwelling to a Bushfire Attack Level rating 40 (BAL
40), together with provision of defendable space to a BAL 29
standard. This requires a 25 metre wide area of defendable space
based on the classification of the surrounding landscape as forest
vegetation. The BMS identified that bushfire modelling identifies that
a bushfire of the scale and intensity anticipated under the BMO would

result in a flame length of 23.7 metres, which should protect the
dwelling from direct flame contact and sufficiently deal with
estimated radiant heat flux.
Construction with non-combustible external walls with cement
stabilised rammed earth, with steel window frames and 6mm
toughened glass.
Designing the dwelling with two levels terraced into the slope to
ensure a low profile to present a small target for any approaching fire
front, with a flat roof made of steel to minimise exposure to radiant
heat and minimise the entrapment of debris or embers.
Providing a ring of protective sprinklers around the dwelling and a
high pressure hose that can be directed from the roof.
Providing a 28,000 litre water supply for fire-fighting and the
sprinkler system, with connectivity to an additional 65,000 litres of
water from the proposed swimming pool as back-up supply.
Providing a permanent diesel fire-fighting pump connected to the
sprinkler system and hose reels.
Constructing an internal driveway in compliance with Table 5 of
clause 53.02-5 with all-weather construction, curves, grades and width
that can accommodate a 15 tonne load capacity vehicle.
Providing a private bushfire shelter.
Preparing a bushfire survival plan that includes a requirement to
evacuate the site on Code Red days and the provision of personal
protective equipment.
189 On behalf of council, Mr Sherman submitted the above measures exceed
the requirements of clause 53.02 and respond to the BMO and policy under
clause 13.02. Mr Sherman advised that:
There is not much more that the Permit Applicant could possibly do to
further mitigate bushfire risks.

190 We note the BMS is focussed on bushfire risk associated with the site and
does not address the access track on unreserved Crown land. Access to the
site was a contributing factor in the McRae case for the Tribunal to not
support the grant of a permit for a dwelling.
191 The site does not have direct access to Myers Creek Road and relies on an
access track that runs through unreserved Crown land. The permit
applicant had a licence over the access track for access purposes. However,
DELWP has cancelled this licence. Conditions on the licence appear to
have been breached by works undertaken on the access track to increase its
width and provide for passing bays and vegetation clearance to achieve an

all-weather condition and the access requirements of clause 53.02 for
emergency vehicle use, all of which DELWP advise have not been
authorised.
192 The outcome of the above is uncertainty. This is an issue that the Tribunal
in the McRae case grappled with and is now an issue that haunts us in our
deliberations in this matter.
193 The access track runs for a length of 400 metres. It is bordered by
vegetation and the banks of Myers Creek. The use of this access relies on
consent by another authority and hence the permit applicant does not have
sole control over access along this track. Indeed, as we have found, the
permit applicant has no legal right of access on a permanent or ongoing
basis along the track. This is a significant impediment, but it also highlights
the risk in terms of bushfire regarding safe access to and from the site.
194 Similar to the risks associated with access to the site, is the risk associated
with bushfire in the context of the broader landscape.
195 The permit applicant and the BMS propose siting and design elements that
are claimed to be in excess of the requirements set out under clause 53.02.
However, they all relate to the site and what the permit applicant can
control or influence. The broader landscape response with regards to
bushfire behaviour is something the permit applicant cannot influence. Yet
it is risk from the broader landscape that is referred to (in part) in clause
53.02-4.1 Landscape, siting and design objectives where, amongst other
objectives, it requires development to be appropriate having regard to the
nature of the bushfire risk arising from the surrounding landscape.
Approved Measure 2.1 (AM 2.1) includes the following requirement;
The bushfire risk to the development from the landscape beyond the
site can be mitigated to an acceptable level.

196 In this case, the ability to mitigate the bushfire risk to an acceptable level
from the landscape beyond the site is largely ineffectual and limited to what
can be provided on the site as part of the proposed development. The
additional elements that are proposed do not, in our view, address the
broader landscape bushfire risk. The site and surrounding area is heavily
vegetated. Management of fuels in the surrounding forested areas is not
comprehensive and no evidence was provided to describe how surrounding
bushland areas can or could be managed to reduce fire fuels.
197 Mr Allan admitted under questioning that the ability to manage the
surrounding bush is problematic.
198 Guidance about how the broader landscape bushfire risk is considered is
relevant when regard is had to the policy under Clause 13.02. Amendment
VC140 introduced changes to bushfire planning policy in December 2017.
Clause 13.02 addresses bushfire risk. In addition, the BMO provisions at
clause 44.06 and the Bushfire Planning provisions at clause 53.02 are
relevant.

199 We have considered the policy and controls, to the extent they are relevant
to the matters involved with the proposal.
200 Clause 13.02-1S - Bushfire planning has the overall objective to strengthen
the resilience of settlements and communities to bushfire through risk-based
planning that prioritises the protection of human life. Supporting this
objective, the policy includes strategies relating to protection of human life,
bushfire hazard identification and assessment, settlement planning, areas of
biodiversity conservation value and use and development in a Bushfire
Prone Area.
201 The concept of protecting human life as a policy priority is also given
imperative under the policy requirement for Integrated decision making in
clause 71.02-3 of the planning scheme. This principle sits alongside the
other key integrated decision making principles of net community benefit
and sustainable development as overarching principles in planning decision
making.
202 Policy under clause 13.02-1S is to be applied to all planning and decision
making under the Act where it relates to land in a Bushfire Prone Area, the
BMO or where a proposed use or development may create a bushfire
hazard. This gives the policy direct application to decision making
associated with a range of matters including this proposal.
203 Under Protection of human life, the policy includes the following strategies:
Give priority to the protection of human life by:
Prioritising the protection of human life over all other policy
considerations.
Directing population growth and development to low risk
locations and ensuring the availability of, and safe access to,
areas where human life can be better protected from the effects
of bushfire.
Reducing the vulnerability of communities to bushfire through
the consideration of bushfire risk in decision making at all
stages of the planning process.

204 These strategies reflect on the damage and destruction that a bushfire can
have, including loss of life. It reinforces the priority to protect human life
from bushfire. One only has to consider the devastation following bushfires
such as Black Saturday (2009), Ash Wednesday (1983) and Black Friday
(1939), to name a few, which have wreaked havoc with loss of life,
property, infrastructure and biodiversity.
205 We note that these strategies relate to the overall aim of prioritising the
protection of human life and the need to do so on a broad level for decision
making at all stages of the planning process, which includes both strategic
and statutory planning. In particular, the strategies support directing
development to low risk locations and ensuring availability of safe access to
areas away from bushfire threats.

206 The policy requires identification of bushfire hazard and appropriate risk
assessment. This is done by, amongst other means:
Applying best science to identify vegetation, topographic and climatic
conditions that create bushfire hazards
Applying the BMO where the extent of vegetation can create an
extreme hazard
Considering bushfire hazards on the basis of:
landscape conditions within 20 kilometres and up to 75
kilometres of a site;
local conditions within 1 kilometre of a site;
neighbourhood conditions within 400 metres of a site; and
the site for development.
Consulting with emergency management agencies and fire authority
Ensuring planning permit applications, amongst others, properly
assess bushfire risks and include appropriate bushfire protection
measures
Not approve development where an applicant or proponent has not
satisfactorily addressed the bushfire policies and controls and
demonstrated that bushfire protection measures can be adequately
implemented.
207 These strategies seek to ensure that risk from bushfires is considered not
solely from a site or immediate local perspective, but also from a wider
landscape perspective, where often management of bushfire risk falls
outside of the direct control of individual landowners. It relates to the
nature, location and extent of vegetation (whether trees or grasses) and their
influence on fires runs and the relationship between fire fronts forming in
the landscape as well as fire speed and behaviour with respect to generation
of ember attack and radiant heat formation and exposure.
208 The policy includes the following strategies relating to Settlement planning:
Plan to strengthen the resilience of settlements and communities and
prioritise protection of human life by:
Directing population growth and development to low risk
locations, being those locations assessed as having a radiant heat
flux of less than 12.5 kilowatts/square metre under AS 39592009 Construction of Buildings in Bushfire-prone Areas
(Standards Australia, 2009).
Ensuring the availability of, and safe access to, areas assessed as
a BAL-LOW rating under AS 3959-2009 Construction of
Buildings in Bushfire-prone Areas (Standards Australia, 2009)
where human life can be better protected from the effects of
bushfire.

Ensuring the bushfire risk to existing and future residents,
property and community infrastructure will not increase as a
result of future land use and development.
Achieving no net increase in risk to existing and future
residents, property and community infrastructure, through the
implementation of bushfire protection measures and where
possible reducing bushfire risk overall.
Assessing and addressing the bushfire hazard posed to the
settlement and the likely bushfire behaviour it will produce at a
landscape, settlement, local, neighbourhood and site scale,
including the potential for neighbourhood-scale destruction.
Assessing alternative low risk locations for settlement growth on
a regional, municipal, settlement, local and neighbourhood
basis.
Not approving any strategic planning document, local planning
policy, or planning scheme amendment that will result in the
introduction or intensification of development in an area that
has, or will on completion have, more than a BAL-12.5 rating
under AS3959-2009 Construction of Buildings in Bushfire-prone
Areas (Standards Australia, 2009).

209 These strategies are more specific to settlement planning. They continue to
prioritise protection of human life. However, in their implementation, there
is an emphasis on directing population growth to areas of low risk, which
are identified as areas that have a radiant heat flux less than 12.5 kilowatts
per square metre or Bushfire Attack Level of 12.5 (BAL 12.5), based on the
Australian Standard AS3959-2009 - Construction of Buildings in Bushfireprone Areas. Similarly, amendments should not be approved where they
result in intensification of development in locations which have more than
BAL 12.5.
210 Other strategies also seek to ensure safe access to BAL-LOW areas or safe
havens where life can be protected from bushfires and ensuring that there
are no increases in risk exposure from bushfires for existing and future
residents, property and communities.
211 Despite the proposal for creation of on-site defendable space equivalent to a
BAL 29 rating in combination with the other bushfire mitigation measures,
we do not accept that these measures produce an acceptable outcome with
regards to bushfire risk and the protection of human life. The local area is a
forest environment with a single point of access, which we have concluded
is not a legal form of access and which is itself is lined with vegetation.
The site is not what the policy describes as a low risk location. It is quite
the opposite, as demonstrated by past fire history.
212 The facts are clear in terms of the past impacts on the site from bushfire.
We are also mindful of the 'game changing' nature of the events of Black
Saturday. The loss of life and the damage left behind from that event

should not be forgotten and despite the heartache, orderly planning should
not be compromised by a continuance of poor planning decision making.
213 We find there is a combination of elements that, together, lead us to
conclude the proposal is not appropriate with regards to bushfire risk and
does not result in an acceptable outcome. Rather, by locating a new
dwelling in an area of such high risk, we consider that risk to future
residents will increase, which is contrary to the strategies of the planning
scheme.
214 The provisions under clause 53.02 outline a rather automated approach to
decision making that runs a risk of not appropriately considering the overall
consequence of a decision to permit the use and development of the site for
the purposes of a dwelling. Similar to biodiversity, planning for bushfire is
the
approved measures meets objectives under the clause and is very helpful in
decision making, however any proposed use and development must also
satisfy the policy framework, which guides decision making.
215 In this case, we find that the policy under clause 13.02-1S is unequivocal
when it includes the strategy under Protection of human life, to direct
development to low risk locations. The site is not a low risk location given
the evidence and the commentary from the CFA regarding extreme bushfire
risk. We consider attempts to offset the extreme risk of the site by
providing a bushfire shelter and evacuating the site on Code Red days are
not enough to reduce the extreme risk of bushfire that may occur and that
did occur on Black Saturday, in an environment such as this.
216 Similarly, the same strategy also requires ensuring the availability of, and
safe access to, areas where human life can be better protected from the
effects of bushfire. The uncertainty about the access track over unreserved
Crown land compounds a failure to satisfy this policy strategy.
Conclusion about bushfire risk

217 The site is vacant, and it appears it has not been used for residential
purposes for many decades. Allowing a dwelling on a site that is heavily
vegetated and surrounded by forested areas, with reliance on a 400 metre
long single lane track over Crown land for primary access (although there is
no legal right of access by the owner or others), and with a permit applicant
who has demonstrated a degree of non-compliance with an existing access
licence, means that granting a permit is not appropriate.
218 Accordingly, we determine that no permit should be granted under the
BMO.
Integrated decision making in the context of bushfire risk

219 Whilst these findings are sufficient to
, we
wish to make some final observations about the application of the principles

of integrated decision making set out in clause 71.02-3 to the circumstances
of this case in the context of bushfire risk.
220 This is a bushfire affected area where the protection of human life must be
prioritised over other policy considerations. What is required to protect
human life takes priority over protection of biodiversity or conservation.
However, this does not mean that you can ignore all these other policy
objectives.
221 The measures proposed by the permit applicant in his attempts to maximise
bushfire protection, in terms of the amount of clearing round the dwelling
and the amount of earthworks required for the swimming pool and water
tanks, will be contrary to many of the policy objectives relating to the
environment, biodiversity and water quality. We do not accept that the
requirement to prioritise the protection of human life provides a
justification for ignoring these objectives or nullifying them.
222 This is made clear in clause 13.02-1S, which provides as follows:
Areas of biodiversity conservation value
Ensure settlement growth and development approvals can implement
bushfire protection measures without unacceptable biodiversity impacts
by discouraging settlement growth and development in bushfire affected
areas that are important areas of biodiversity.

Use and development control in a Bushfire Prone Area
When assessing a planning permit application for [accommodation]:
Consider the risk of bushfire to people, property and community
infrastructure.
Require the implementation of appropriate bushfire protection
measures to address the identified bushfire risk.
Ensure new development can implement bushfire protection measures
without unacceptable biodiversity impacts.

[Tribunal emphasis]

223 In other words, a balance is required. Whilst it is recognised that bushfire
protection measures may impact on biodiversity, the impacts must be
acceptable.
224 If the Tribunal takes the view, as Senior Member Hewet did in the McRae
case, that this proposal is antithetical to prioritising human life, this is a
sufficient reason in itself to refuse to grant a planning permit. However, in
applying the principles of integrated decision making set out in clause
71.02-3, we reach the conclusion that the proposal also fails to achieve the
objectives of net community benefit and sustainable development for the
benefit of present and future generations. This is in addition to our finding
that it would not, in this bushfire affected area, where planning and
responsible authorities must prioritise the protection of human life over all
other policy considerations, achieve this objective either. Rather, to grant a

permit in this case would prioritise residential development at the expense
of the protection of human life.
CONCLUSION
Requirement for consent to all planning permit triggers

225 We have previously set out the principles we must following in determining
whether to grant a permit for this proposal. Those principles were
summarised in the 1045 Burke Road case as follows:
A permit must not be granted unless the requirements under each
permission are satisfied with or without permit conditions.
Where the decision-maker is of the view that no permit should issue
under one or more applicable controls, the proposal cannot proceed.
Even if requirements under each permission are satisfied, a permit
must not be granted unless the proposal would result in an acceptable
planning outcome.
226 We have determined that no permit should be granted in respect of any of
the development permissions required under the planning scheme. In
addition, we have found that the grant of a permit for the use proposed for a
dwelling is prohibited under the RCZ provisions.
227 Accordingly, a permit must not be granted for this proposal.
228 For all of these reasons, the decision of the responsible authority is set
aside. No permit is granted.

Helen Gibson, AM
Deputy President

Christopher Harty
Member

APPENDIX A
Contour plan of site and surrounding area

produced by DELWP

APPENDIX B
Copy of site plan submitted with permit application

APPENDIX C
Copy of layout plan for dwelling submitted with permit application

APPENDIX D
Copy of layout plan for dwelling submitted with permit application
overlayed onto contour plan submitted by DELWP

APPENDIX E
Copy of overlay of site plan TG3 and drawing 5 produced by DELWP
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INFORMATION

Description of proposal

A six-lot subdivision and removal of native
vegetation.

Nature of proceeding

Application under section 77 of the Planning and
Environment Act 1987 to review the refusal to
grant a permit.

Planning scheme

Alpine Planning Scheme

Zone and overlays

Low Density Residential Zone (LDRZ)
Bushfire Management Overlay (BMO)

Permit requirements

Cl. 32.03-3 (subdivision of land in LDRZ)
Cl. 44.06-2 (subdivision of land in BMO)
Cl. 52.17 (removal of native vegetation)

Relevant scheme policies and
provisions

Cl. 12.01, 13.02, 21, 22.01,32.03, 44.06, 53.02
and 65

Land description

The review site is located on the western side of
Bakers Gully Road, approximately 1.2 - 1.5
kilometres south of the Bright township. It is an
irregular lot with a frontage of 75 metres, a
maximum depth of 305 metres and an area of
some 2.878 hectares. With the exception of a
stand of native vegetation at its western end, the
land is largely cleared. The property has a slope
from west to east. To the north is a nine-lot
subdivision, forming part of an estate known as
Faulkner Rise. At present, eight dwellings have
been, or are in the process of being, constructed.
These lots are substantially cleared of vegetation.
To the east is forest surrounding Bakers Gully
Creek. To the west and south is Crown Land
which comprises large, managed plantations
which display varying rates of growth.
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REASONS 1
WHAT IS THIS PROCEEDING ABOUT?

1

This proceeding concerns the refusal of the Alpine Shire Council (Council)
to grant a planning permit for the subdivision of the land at 1 Bakers Gully
Road in Bright (review site) into six lots and for the removal of native
vegetation. The grounds of refusal refer to a failure to address bushfire
risk; and the inconsistency of the proposal with clause 52.17, native
vegetation. These grounds arise from referral comments received from the
Country Fire Authority (CFA) and the Department of Environment, Land,
Water and Planning (DELWP
planning application.

2

Prior to the hearing, having reviewed the further information provided in
,2 DELWP advised that it does not object
to the grant of a permit, subject to conditions. On this basis, the Council
did not pursue the related ground of refusal. Consequently, the Council
confined its concerns to bushfire-related matters.

3

The key issue in this proceeding is whether the proposal is an acceptable
planning outcome having regard to bushfire considerations.

4

Having considered the submissions and evidence, with regard to the
relevant planning policies and provisions of the Alpine Planning Scheme
(Planning Scheme), I have determined to affirm
decision.
My reasons follow.

WHAT IS THE RELEVANT HISTORY OF THE REVIEW SITE?

5

The review site is Lot 10 in the Faulkner Rise subdivision, with the
remaining nine lots of this estate being to the north. The application which
resulted in the grant of a planning permit for this subdivision was lodged
with the Council in 2010. In its original form, the application proposed 13
lots.
s submission, the CFA consented to the
subdivision on the basis of a Wildfire Management Statement prepared by
Terramatrix Pty Ltd, which concluded that the necessary level of fire safety
would be met if a vegetation management regime was in place and future
dwellings were built to a construction standard of BAL 3 29. A planning
permit (No. 2010.120.1) was subsequently issued by the Council and
authorised a 13 lot subdivision, removal of native vegetation and the
creation of an easement. The CFA conditions addressing the provision of
hydrants, access, vegetation management and building envelopes were

1

The submissions and evidence of the parties, any supporting exhibits given at the hearing and the
statements of grounds filed have all been considered in the determination of the proceeding. In
accordance with the practice of the Tribunal, not all of this material will be cited or referred to in
these reasons.
The Flora and Fauna Assessment dated 18 April 2019 and the Expert Evidence Statement dated 22
April, 2019.
Bushfire Attack Level.

2
3
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included. Conditions included a requirement that the owner enter into an
agreement with the Council pursuant to section 173 of the Planning and
Environment Act 1987 (Act). That agreement is dated 2 October 2012 and
details the following
that the owner will notify all future owners that the surrounding land is
used for plantation forestry which may generate noise, dust, truck
movements and loss of visual amenity from time to time
that the owner will maintain the vegetation on the land to the following
standard during the declared fire danger period each year to the
satisfaction of the responsible authority:
o grass must be no more than 100mm in height
o leaf litter must be less than 20mm deep
o there must be no elevated fuel on at least 50% of the area
o clumps of dry native shrubs must be isolated from one another by at
least 10 metres.
6

In 2014 an application was made to amend the permit. The amendment
reduced the number of lots from 13 to 10, with the review site being Lot 10
in that subdivision. Lot 10 was retained as a large lot at the southern end of
the subdivision, with the building envelope and defendable space at the
eastern end and existing native vegetation at the western end. The
application was accompanied by a Bushfire Hazard Landscape Assessment,
Bushfire Management Plan, Bushfire Management Statement and Native
Vegetation Assessment.

7
application as follows:
position in relation to the amended plan of subdivision
was that it neither consented to nor opposed the proposed subdivision,
but highlighted the significant fire risk to the subject site and
including requiring certain elements of future buildings to be designed
to a BAL-29 construction standard.
conditions relating to the required Section 173 Agreement to require
(amongst other things) that the entirety of all buildings were to be
built to a BAL 29 standard. The placement of stricter bushfire
condition
bushfire was considered an acceptable outcome.

8

The amended plan was endorsed on 7 November 2014 and the section 173
Agreement was entered into on 3 December 2015.4 Lots 1 to 9 have been

4

The parties submitted that, on the basis of the Section 173 Agreement, a permit is not required
pursuant to the provisions of the BMO to construct one dwelling on the land. The Agreement, in
the Section 173 Agreement has been prepared for the purposes of an exemption
from a Planning Permit under clause 44.06-1 of the Alpine Planning Scheme
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sold and, as indicated earlier have been, or are in the process of being,
developed for single dwellings.
9

A planning application to subdivide the review site (Lot 10) into 10 lots and
to remove vegetation was lodged with the Council in September 2017. The
Council described the proposal as follows:
The proposal would have seen the entire site subdivided, including the
vegetated land in the western portion of the site. A perimeter access
road was to have been built around the south and west sides of the lot
to provide access whilst at the same time providing an additional
separation between the forested areas to the south and west and the
subdivision.

10

Subsequent to the giving of notice, the proposal was amended to a six-lot
subdivision, now being the subject of this review application. Lots 1, 2, 4
and 5 range in size between 2019 square metres and 2393 square metres;
Lot 3 is 3614 square metres; and Lot 6 has an area of 10,231 square metres
as it retains the stand of native vegetation at the western end of the site.
The proposed subdivision and the need to satisfy defendable space
requirements will necessitate the removal of 1.382 hectares of native
vegetation.

11

As required by the provisions of clause 44.06-6, the application was
referred to the Country Fire Authority5 for comment. The CFA provided
the following response:
Given the amount and extent of surrounding vegetation, bushfires in
the broader landscape are likely to be of a large scale, difficult to
extinguish and spread rapidly and likely to impact the site with
significant intensity.
The site is likely to be subjected to mass ignition from embers
(leading to firestorm conditions) that will create an area of fire that
potentially exposes the development to high levels of radiant heat and
direct flame contact.
The application for an additional six (6) lots will add a significant
number of additional people into a landscape that gives rise to a very
high bushfire risk. Access to an area of relative safety (Bright
Township) is also poor.

WHAT IS THE RELEVANT PLANNING CONTEXT?

12

The Planning Scheme provides a comprehensive framework comprising
policies, provisions and decision guidelines which require the consideration
of bushfire hazard in the assessment and determination of applications,
where such a hazard is relevant, as is the case here given the site is located
in a Bushfire Prone Area (BPA) and a BMO. Underpinning these is the
Planning Scheme imperative that the protection of human life must be
prioritised.

5

Pursuant to clause 66.03, the CFA is a recommending referral authority.
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13

In this section, I set out the relevant parts of the Planning Scheme as a basis
for the assessment of the application which follows later in these reasons.

Planning Policy Framework

14

The Planning Policy Framework addresses bushfire planning at clause
13.02-1S. The policy applies to all planning and decision making under the
Act relating to land which is within a designated BPA, subject to a BMO, or
proposed to be used or developed in a way that may create a bushfire
hazard. The review site is within both a BMO and a designated BPA.

15

The objective of clause 13.02-1S is:
To strengthen the resilience of settlements and communities to
bushfire through risk-based planning that prioritises the protection of
human life.

16
identific

17

The first of these strategies reads:
Protection of human life
Give priority to the protection of human life by:
Prioritising the protection of human life over all other policy
considerations.
Directing population growth and development to low risk
locations and ensuring the availability of, and safe access to, areas
where human life can be better protected from the effects of
bushfire.
Reducing the vulnerability of communities to bushfire through the
consideration of bushfire risk in decision making at all stages of
the planning process.

18

The second strategy is:
Identify bushfire hazard and undertake appropriate risk assessment by:
Applying the best available science to identify vegetation,
topographic and climatic conditions that create a bushfire hazard.
Considering the best available information about bushfire hazard
including the map of designated bushfire prone areas prepared
under the Building Act 1993 or regulations made under that Act.
Applying the Bushfire Management Overlay to areas where the
extent of vegetation can create an extreme bushfire hazard.
Considering and assessing the bushfire hazard on the basis of:
Landscape conditions - meaning conditions in the landscape
within 20 kilometres (and potentially up to 75 kilometres) of a
site;
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Local conditions - meaning conditions in the area within
approximately 1 kilometre of a site;
Neighbourhood conditions - meaning conditions in the area
within 400 metres of a site; and
The site for the development.
Consulting with emergency management agencies and the relevant
fire authority early in the process to receive their recommendations
and implement appropriate bushfire protection measures.
Ensuring that strategic planning documents, planning scheme
amendments, planning permit applications and development plan
approvals properly assess bushfire risk and include appropriate
bushfire protection measures.
Not approving development where a landowner or proponent has
not satisfactorily demonstrated that the relevant policies have been
addressed, performance measures satisfied or bushfire protection
measures can be adequately implemented.
Municipal Strategic Statement

19

Within the Municipal Strategic Statement (MSS), objectives and strategies
in respect of environmental risks are detailed at clause 21.04-4. Here, the
MSS recognises that bushfire hazard is a significant issue in many parts of
the Shire, with large sections affected by the BMO. It identifies that the
bushfire risks are largely due to the dense vegetation cover, difficulty of
access for emergency vehicles and the exposure of development at the
rural/urban interface. Objectives include:
managing risks, including bushfire, flooding and land slip to avoid
adverse consequences on the natural and man-made environment
ensuring that land use and development addresses relevant site context
and natural features, including the potential for bushfire, flooding and
land slip risk
facilitating a risk-based approach to land use planning in areas subject to
environmental risk
implement bushfire risk assessment and mitigation in land use planning.

20

Relevant strategies are:
ensure that environmental risks, constraints and hazards are fully
considered in proposals for the use and development of land
ensure that decisions on strategic and settlement planning prioritise the
protection of human life over other policy considerations and apply the
precautionary principle when assessing the risk to life, property and
community infrastructure from bushfire
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strengthen community resilience to bushfire by ensuring that bushfire
protection measures are considered and given effect to in decision
making
implement bushfire risk assessment and mitigation measures to:

21

o

reduce the overall bushfire risk to communities

o

minimise risk to life and property from bushfire through the
appropriate location, design and management of uses and
developments

o

ensure that bushfire protection measures are implemented for
uses and developments to ensure an acceptable bushfire risk
level to life and property

o

integrate bushfire risk management and protection of human life
in the consideration of land use and development.

Implementation measures include:
all applications for development or land use will be required to consider
factors such as proximity to any areas posing a potential environmental
risk and the need for appropriate buffers between those areas of risk and
development
ensure that residential development is not located on land considered a
bushfire risk environment where residential development and use of
land will intensify the risk and/or require a Bushfire Attack Level rating
in excess of 29.

Bushfire Management Overlay

22

In addition to implementing the Planning Policy Framework and the
Municipal Planning Strategy, the purpose of the BMO is:
To ensure that the development of land prioritises the protection of
human life and strengthens community resilience to bushfire.
To identify areas where the bushfire hazard warrants bushfire
protection measures to be implemented.
To ensure development is only permitted where the risk to life and
property from bushfire can be reduced to an acceptable level.

23

The application requirements set out at clause 44.06-3 are:
A bushfire hazard site assessment including a plan that describes
the bushfire hazard within 150 metres of the proposed
development. The description of the hazard must be prepared in
accordance with Sections 2.2.3 to 2.2.5 of AS3959:2009
Construction of buildings in bushfire prone areas (Standards
Australia) excluding paragraph (a) of section 2.2.3.2. Photographs
or other techniques may be used to assist in describing the bushfire
hazard.
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A bushfire hazard landscape assessment including a plan that
describes the bushfire hazard of the general locality more than 150
metres from the site. Photographs or other techniques may be used
to assist in describing the bushfire hazard. This requirement does
not apply to a dwelling that includes all of the approved measures
specified in Clause 53.02-3.
A bushfire management statement describing how the proposed
development responds to the requirements in this clause and
Clause 53.02. If the application proposes an alternative measure,
the bushfire management statement must explain how the
alternative measure meets the relevant objective.

24

Pursuant to clause 44.06-4, an application must meet the requirements of
clause 53.02, Bushfire Planning. Clause 44.06-5 details the mandatory
conditions which must be included in a permit.

Clause 53.02, Bushfire Planning

25

The purpose of clause 53.02, in addition to implementing the Planning
Policy Framework and the Municipal Planning Strategy is:
To ensure that the development of land prioritises the protection of
human life and strengthens community resilience to bushfire.
To ensure that the location, design and construction of development
appropriately responds to the bushfire hazard.
To ensure development is only permitted where the risk to life,
property and community infrastructure from bushfire can be reduced
to an acceptable level.
To specify location, design and construction measures for a single
dwelling that reduces the bushfire risk to life and property to an
acceptable level.

26

The subdivision objectives are detailed at clause 53.02-4 and are:
To provide lots that are capable of being developed in accordance with
the objectives of Clause 53.02.
To specify at the subdivision stage bushfire protection measures to
develop a lot with a single dwelling on land zoned for residential or
rural residential purposes.

27

A series of Approved Measures, being measures which satisfy the
objectives, is provided.

28

The decision guidelines, which must be considered in addition to those at
clause 65 before deciding on an application are set out at clause 53.02 -4.5
as follows:
The Municipal Planning Stratagy and the Planning Policy
Framework. [sic]
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The bushfire hazard landscape assessment, the bushfire hazard site
assessment and the bushfire management statement submitted with
the application.
The impact of any State, regional or local bushfire management
and prevention actions occurring around the site and in the wider
area on the bushfire hazard and the level of risk to the proposed
development.
Whether the proposed development meets the objectives of Clause
53.02-4 regardless of other measures which may be available,
including private bushfire shelters, community shelters and the
presence of places of last resort.
Whether the proposed measures can be practically implemented
and maintained in conjunction with the ongoing use of the land.
Whether the use of an alternative measure meets the relevant
objective having regard to the bushfire hazard and the nature of
any constraint that prevents the applicable approved measure from
being implemented.
If one or more of the objectives in Clause 53.02-4 will not be
achieved in the completed development, whether the development
will, taking all relevant factors into account, reduce the bushfire
risk to a level that warrants it proceeding.
Whether the risk arising from the broader landscape can be
mitigated to an acceptable level or warrants the development not
proceeding.
WHAT IS THE BUSHFIRE RISK IN THIS LOCATION?

29

As provided in clause 44.06-3, the consideration of bushfire risk involves
two assessments: a Bushfire Hazard Site Assessment and a Bushfire
Landscape Assessment.

Bushfire Hazard Landscape Assessment

30

The Bushfire Landscape Assessment describes the bushfire hazard of the
general locality more than 150 metres from the site. In undertaking this
assessment, both the CFA and Mr Allan referred to the DELWP Technical
Guide Planning Permit Applications Bushfire Management Overlay (BMO
Technical Guide).

31

The BMO Technical Guide describes four broader landscape types, which
are intended to streamline decision making and support more consistent
decision making based on the risk from the landscape beyond the site.
These four landscape types are summarised in the table below:
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Type 1

Type 2

Type 3

Type 4

There is little
vegetation
beyond 150
metres of the site
(except
grasslands and
low threat
vegetation).

The type and
extent of
vegetation
located more than
150 metres from
the site may
result in
neighbourhoodscale destruction
as it interacts
with the bushfire
hazard on and
close to a site.

The type and
extent of
vegetation
located more than
150 metres from
the site may
result in
neighbourhoodscale destruction
as it interacts
with the bushfire
hazard on and
close to a site.

The broader
landscape
presents an
extreme risk.

Extreme bushfire
behaviour is not
possible.
The type and
extent of
vegetation is
unlikely to result
in
neighbourhoodscale destruction
of property.

Bushfire can only
approach from
one aspect and
the site is located
in a suburban,
township or
urban area
Immediate access managed in a
is available
minimum fuel
to a place that
condition.
provides shelter
Access is readily
from bushfire.
available to a
place that
provides shelter
from bushfire.
This will often be
the surrounding
developed area.
32

Bushfire can
approach from
more than one
aspect.

Fires have
hours or days to
grow and
develop before
impacting.
Evacuation
options are
limited or not
available.

The site is
located in an area
that is not
managed in a
minimum fuel
condition.
Access to an
appropriate place
that provides
shelter from
bushfire is not
certain.

The CFA and Mr Allan agree that the landscape surrounding the review site
best accords with Landscape Types 3 and 4. The CFA submitted that the
landscape has the following characteristics:
the broader landscape presents an extreme risk
fires have hours or days to grow and develop before impacting
bushfires can approach from more than one aspect
the site is located in an area that is not managed in a minimum fuel
condition
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access to an appropriate place that provides shelter from bushfire is not
certain.
33

The CFA submitted that the site is located in a landscape of extreme
bushfire risk with almost unbroken, steeply dissected terrain containing
significant forest fuels in all directions. It observed that such terrain exists
in excess of 100 kilometres to the south and south-west, submitting that
very long fire runs of up to 30 kilometres could potentially impact the site.
The CFA further observed that such topography exists to the north and
north-west and while acknowledging that the valley floors largely comprise
lower fuels in the form of cropped and grazing land and townships, a large
landscape fire in extreme wind conditions may blow embers and cause spot
fires kilometres from the bushfire front.

34

In respect of this issue,

is:

The site is relatively close to the Bright [sic] and therefore reasonable
access to the relatively lesser risk location of the township is available.
At the broader landscape scale, to the north and, to a lesser extent, the
northwest, which are directions typically associated with severe or
higher fire weather (and therefore, arguably the directions of highest
risk), the site is buffered somewhat by the cleared land that extends
along the western side of Bakers Gully Road, and further north and
northwest by the township itself.
However, on three sides the site abuts forest that extends for many
kilometres in the wider landscape, often on steep and variable terrain.
Large landscape fires could have a long time to develop and could
build to a significant intensity with fire behaviour above and beyond
the default assumptions that underpin the BMO-AS 3959 model. The
extensive BMO coverage of the surrounding landscape is indicative of
the high risk landscape.
Bushfire Hazard Site Assessment

35

According to the BMO Technical Guide, the Bushfire Hazard Site
Assessment documents the fire hazard on or near a site, within 150 metres.
It provides factual information on the bushfire hazard (vegetation type and
slope); informs defendable space and building requirements; and is
informed by the methodology contained in AS3595:2009 Construction of
buildings in bushfire prone areas (AS3595:2009).

36

The CFA submitted that the highest threat vegetation within the 150 metre
local assessment area is forest comprising the pine plantations and the
native vegetation, located to the west, south and east. To the north is the
Faulkner Rise subdivision which is classified as low threat, and modified
forest vegetation further north. The CFA considered that the local scale
bushfire threat is diminished to a degree by the upslope of the terrain to the
north, south and west, and the presence of fuel reduced areas like the
adjoining subdivision. The CFA maintained that the local factors which
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diminish risk are substantially exceeded by the extreme risk posed by the
wider landscape.
37
Areas of tree and shrub vegetation to the west, east and south of the
review site are classified as forest.
Vegetation immediately to the south (and to a lesser extent to the west)
is largely modified vegetation due to the general lack of tree cover in the
land between the edge of the plantations. The presence of modified
vegetation is not an influence on the BAL construction standard and
defendable space due to the proximity of the higher hazard forest
vegetation.
It is reasonable to assume that the land in the subdivision to the north
will comprise low threat vegetation.
The topography within 150 metres is relatively benign, being upslope 6
or flat, except for a downslope to the east. The topography in the wider
landscape is significant and a likely contributor to intense fire
behaviour.
With respect to Fire Management Zones:
o large areas of forest more than 1 kilometre to the south are managed
as an Asset Protection Zone, which aims to provide the highest level
of localise protection to human life and property. The goal of fuel
treatment in this zone is to reduce radiant heat and ember attack in
the event of a bushfire, and involves a combination of planned
burning and other methods such as mowing, slashing or vegetation
removal
o two areas to the south of Bright and to the north-east and north-west
are in a Bushfire Moderation Zone. This zone aims to reduce the
speed and intensity of bushfires. The use of planned burning in this
zone is designed to protect nearby assets, particularly from ember
spotting during a bushfire
o to the immediate east of the site, land is in a Landscape Management
Zone, where planned burning is used to reduce the overall fuel and
bushfire hazard; achieve ecological resilience; and manage land for
particular values, including forest regeneration and protection of
water catchments at a landscape level.
38

The information contained in the evidence shows that within a onekilometre radius of the site, sections of land to the north-west and north-east
are in a Bushfire Moderation Zone, while the land to the immediate east is
in a Landscape Management Zone. The remaining land within the onekilometre radius is not shown as being in a Fire Management Zone.

6

According to the evidence, fires burning on an upslope (downhill) will generally be moving more
slowly with a reduced intensity.
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Bushfire Management Statement

39

Having undertaken a Bushfire Hazard Landscape Assessment and a
Bushfire Hazard Site Assessment, Mr Allan prepared a Bushfire
Management Statement (BMS) which forms part of this evidence. The
BMS is said to identify how the proposed development responds to the
bushfire risk and the BMO provisions at clause 44.06 and clause 53.02.
The BMS states:
behaviour may exceed BMO expectations and design parameters.
Accordingly, additional protection measures are proposed to mitigate
the risk, based on a higher construction standard for all dwellings (and
other buildings requiring a BAL), with increased defendable space to
maximise the setbacks from hazardous vegetation, and hence to
reduce radiant heat to acceptable limits and eliminate the possibility of
flame contact.

40

According to the evidence, this approach is appropriately precautionary as
espoused in local policy and is in accordance with the CFA guidance for
development proposals in higher risk landscapes, with reference being
made to the guidance provided in the CFA guideline Applying the Bushfire
Management Overlay with respect to development proposals in higher risk
landscapes. This includes increasing the level of defendable space,
enhanci
strong winds, building to a higher BAL and determining flame length to
avoid direct flame contact.

41

The BMS states that whilst large and intense landscape fires could develop
and impact the site, occupants will in all likelihood have significant
advance warning of such a fire to enable early evacuation from the site, and
notes that the site is not considered remote from the main township area.

42

The BMS refers to the following:
siting which exceeds the default BMO setback requirements for
defendable space. Additional defendable space is proposed by applying
enhanced design fire conditions
building envelopes that are close to the road, and access and egress can
comply with the requirements for emergency vehicles
proposed defendable space distances which eliminate the potential for
flame contact by ensuring that dwellings will be set back well beyond
the flame length calculated for both the default and the more
precautionary design fire conditions. The increased defendable space
results in a reduced radiant heat flux that the buildings would be
exposed to
all lots will need to be provided with a 10,000 litre static water supply
within 60 metres of the dwelling with CFA compliant access and fittings
compliant driveways will need to be provided.
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IS THE PROPOSED SUBDIVISION ACCEPTABLE W
CONTEXT?

43

As confirmed in the submissions and evidence, the site is located in an area
of high bushfire risk. The evidence d
This risk arises from the surrounding
landscape, characterised by heavily vegetated forest, within a steep and
variable terrain.

44

The CFA identified the two most recent landscape-scale bushfires to
involve the alpine region within proximity to Bright as being:
2003 Eastern Victorian (Alpine) fires on 8 January. It was the
largest fire in Victoria since the 1939 Black Friday fires that burnt
for 59 days before being contained. It burnt 1.3 million hectares,
41 dwellings and more than 9000 livestock. Part of that fire
affected Bright among a number of other townships in the alpine
region.
2013 bushfire affected the nearby townships of Harrietville,
running for 55 days and burnt 37,000 hectares.

45

The aerial photography tendered by the CFA demonstrates that the
landscape comprises forest ridges and valleys with minimal cleared areas.
Within this context, large landscape fires may have a long time to develop
and build to a significant intensity. As submitted by the CFA, such fires
can develop strong convective energy and winds (even up to cyclonic
strength) which are well beyond the assumptions of AS3959. Indeed,
according to the CFA, the funnelling effect of the valley increases the
momentum of the fire and associated winds to a level that can remove roofs
and smash windows.

46

Although the CFA acknowledges the bushfire mitigation measures
conditions, it maintains that they do not adequately address the extreme
broader landscape risk.

47

Policy at clause 13.02 confirms that the landscape is relevant in the
consideration and assessment of bushfire hazard. As observed by the
Tribunal in the matter of Department of Environment, Land, Water and
Planning v Yarra Ranges SC:7
200 Clause 13.02-1S - Bushfire planning has the overall objective to
strengthen the resilience of settlements and communities to
bushfire through risk-based planning that prioritises the
protection of human life. Supporting this objective, the policy
includes strategies relating to protection of human life, bushfire
hazard identification and assessment, settlement planning, areas
of biodiversity conservation value and use and development in a
Bushfire Prone Area.

7

(Red Dot) [2019] VCAT 323
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201 The concept of protecting human life as a policy priority is also
given imperative under the policy requirement for Integrated
decision making in clause 71.02-3 of the planning scheme. This
principle sits alongside the other key integrated decision making
principles of net community benefit and sustainable
development as overarching principles in planning decision
making.
202 Policy under clause 13.02-1S is to be applied to all planning and
decision making under the Act where it relates to land in a
Bushfire Prone Area, the BMO or where a proposed use or
development may create a bushfire hazard. This gives the policy
direct application to decision making associated with a range of
matters including this proposal.
203 Under Protection of human life, the policy includes the
following strategies:
Give priority to the protection of human life by:
Prioritising the protection of human life over all other policy
considerations.
Directing population growth and development to low risk
locations and ensuring the availability of, and safe access to,
areas where human life can be better protected from the
effects of bushfire.
Reducing the vulnerability of communities to bushfire
through the consideration of bushfire risk in decision making
at all stages of the planning process.
204 These strategies reflect on the damage and destruction that a
bushfire can have, including loss of life. It reinforces the priority
to protect human life from bushfire. One only has to consider
the devastation following bushfires such as Black Saturday
(2009), Ash Wednesday (1983) and Black Friday (1939), to
name a few, which have wreaked havoc with loss of life,
property, infrastructure and biodiversity.
205 We note that these strategies relate to the overall aim of
prioritising the protection of human life and the need to do so on
a broad level for decision making at all stages of the planning
process, which includes both strategic and statutory planning. In
particular, the strategies support directing development to low
risk locations and ensuring availability of safe access to areas
away from bushfire threats.
206 The policy requires identification of bushfire hazard and
appropriate risk assessment. This is done by, amongst other
means:
Applying best science to identify vegetation, topographic and
climatic conditions that create bushfire hazards
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Applying the BMO where the extent of vegetation can create an
extreme hazard
Considering bushfire hazards on the basis of:
landscape conditions within 20 kilometres and up to 75
kilometres of a site;
local conditions within 1 kilometre of a site;
neighbourhood conditions within 400 metres of a site; and
the site for development.
Consulting with emergency management agencies and fire
authority
Ensuring planning permit applications, amongst others, properly
assess bushfire risks and include appropriate bushfire protection
measures
Not approve development where an applicant or proponent has not
satisfactorily addressed the bushfire policies and controls and
demonstrated that bushfire protection measures can be adequately
implemented.
207 These strategies seek to ensure that risk from bushfires is
considered not solely from a site or immediate local perspective,
but also from a wider landscape perspective, where often
management of bushfire risk falls outside of the direct control of
individual landowners. It relates to the nature, location and
extent of vegetation (whether trees or grasses) and their
influence on fires runs and the relationship between fire fronts
forming in the landscape as well as fire speed and behaviour
with respect to generation of ember attack and radiant heat
formation and exposure.

48

The objective of clause 13.02-1S is to strengthen the resilience of
settlements and communities to bushfire through risk-based planning that
prioritises the protection of human life. One of the strategies is to give
priority to the protection of human life by (amongst others) directing
population growth and development to low risk locations and ensuring the
availability of, and safe access to, areas where human life can be better
protected from the effects of bushfire. This proposal does the opposite.
There is no dispute between the parties that this locality is one of significant
bushfire risk arising from the heavily vegetated and undulating topography,
characterised by steep terrain. It is not a location to which population
growth and development should be directed.

49

The applicant has sought to respond to this risk through the adoption of
specific measures, such as increased defendable space. The evidence
further suggested that construction to BAL40 could be achieved to provide
greater resilience. Mr Allan acknowledged that increasing the number of
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people could increase the risk, but said that this was true of any site affected
by the BMO or is in a BPA. He went on to say what must be considered is
the risk and the vulnerability, with an assessment being made to determine
whether the proposed measures are adequate to mitigate the risk.
50

The mitigation measures, by their very nature, are confined to the review
site itself. This is all
control over the broader landscape and the management which may or may
descriptions of catastrophic bushfire conditions which can emerge in a
landscape such as this, as shown in the following extracts:
50.

The proposed subdivision will further extend the existing rural
is situated [sic] exposing future inhabitants to significant risks
on a bad bushfire weather day. The worst scenario would be
strong winds and a fire storm impacting the site from the south
or north-west, with its momentum intensified through the
funnelling of the wind and embers into the valley.

51.

51

52

As mentioned earlier in this submission, the nature of the
mountainous terrain in the landscape, combined with potentially
cyclonic winds as witnessed on Black Saturday, can also
increase the unpredictability of a bushfire.

The effect of a large-scale landscape bushfire would not be mitigated by the
measures proposed. As Mr Allan stated in response to questioning, if such
a bushfire event were to materialise, occupants would need to evacuate. He
considers that occupants would in all likelihood have significant advance
warning of a large and intense bushfire to enable early evacuation of the
site. The CFA does not agree, stating:
54.

moving fire some residents may
not receive sufficient warning of its approach, and some may
desire to stay and defend their property, however change their
minds late for a number of reasons. Caution should be applied
when relying on the logic of human behaviour to evacuate early,
in extreme bushfire and storm conditions.

55.

Prior to the arrival of a fire front, the area may be exposed to
very strong winds, laden with debris and lighted materials, with
visibility low due to smoke. If occupants of this and other
subdivisions along Bakers Gully are attempting to evacuate at
the same time in that environment (especially late leavers), then
the seemingly short trip into the centre of town bordered partly
by forest, could be an extremely hazardous journey. History is a
sad testament to the significant number of people that have
perished in cars, fleeing a bushfire too late.

The applicant submitted that the site is not remote from the Bright
township, access is via a single road which is flanked by high-fuel forest on
its eastern side. The submissions and evidence did not identify an
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alternative access route to the township, and the nearest place of relative
safety.
53

The CFA noted the proximity to Bakers Gully Road but emphasised:
A late evacuation by residents into the Bright township along that
road, partly fringed by vegetation, may be perilous due to the
speed and intensity of a landscape scale bushfire, combined with
firestorm conditions, catching them on the road.
Due to the location of the site approximately 1.5 km from the
centre of Bright, within a valley fringed by significant vegetation,
there is no guarantee that fire appliance personnel would be able to
attend and defend the subdivision, if impacted by a bushfire,
having regard to their own safety.

54

While noting that the road is bituminised, in good condition and level, Mr
would not be safe to evacuate late or during a bushfire. Further, while
observing that fires from the east are not associated with high-risk days, he
acknowledged that a tree could fall across the road at any time. In the event
that Bakers Gully Road was obstructed, such as by a fallen tree, there is no
alternative access which could be utilised by occupants seeking to evacuate
to Bright.

55

I agree with the CFA. The sole means of access to the township is along a
relatively narrow road which traverses partly forested areas. Given the
potential for this access to be obstructed during a bushfire event by fallen
trees or the like, access to a place of relative safety is not certain. The lack
of certainty that fire-fighting personnel will attempt to access the
subdivision in such an event adds to the unacceptability of the outcome.

56

Planning policy in respect of bushfire planning is clear and unambiguous.
In addition to the detailed policy at clause 13.01-1S, supplemented by
objectives and strategies within the MSS, clause 71.02-3 contains the
imperative that in bushfire affected areas, planning and responsible
authorities must prioritise the protection of human life over all other policy
considerations.

57

I am persuaded
information provided at the hearing, that the site is located in an area of
extreme bushfire risk. Policy directs population growth and development
away from such areas. While it is true that the actual risk must be
considered in the specific context of the review site and the assessment is to
have regard to the proposed mitigation measures responding to the risk, I
am not persuaded that these considerations justify the grant of a permit in
the circumstances of this case.

58

The potential, and nature, of a catastrophic bushfire event impacting this
site due to the characteristics of the surrounding landscape were detailed in
the submissions of the Council and CFA. The evidence did not discount
that such events may eventuate, notwithstanding the reference to the risk as
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In the scenario of such an event
occurring, the evidence is that residents would need to evacuate. The
enhanced mitigation measures would be ineffectual to withstand a largescale landscape bushfire, having regard to the significant ember attack,
powerful convective forces and potentially cyclonic winds that would
emerge in firestorm conditions. The funnelling effect of the valley, adding
momentum to these forces, is a significant contributor. The reliance on
evacuation, of itself an insufficient reason to allow development in a highrisk area, is compromised by the existence of a solitary means of access to
the Bright township via a narrow road through a partly forested
environment, where the potential for fallen trees and debris to obstruct
passage exists. There is no alternative access.
59

The reliance on early warnings, and the expectation of residents heeding
these warnings (noting that human behaviour in such catastrophic events
may not always be rational), is not a reason to allow an outcome which fails
to comply with the clear and well-articulated policy which prioritises the
protection of human life. The proposed subdivision would increase the
number of people within an area of extreme bushfire risk, where the
proposed mitigation measures would not provide the necessary resilience or
protection in the circumstance of a large-scale landscape fire, and where
access to a place of relative safety is not certain.

60

When assessed against the relevant policies of the Planning Scheme, and
having regard to the submissions and the evidence, the proposal fails:
to ensure that the development of the review site prioritises the
protection of human life and strengthens community resilience to
bushfire
to reduce the risk to life and property from a landscape-scale bushfire to
an acceptable level
to prioritise the protection of human life and strengthen community
resilience to bushfire
to ensure development is only permitted where the risk to life, property
and community infrastructure from bushfire can be reduced to an
acceptable level.

61

The proposal is not an acceptable planning outcome and will, therefore, not
be approved.

CONCLUSION

62

For the reasons given above, the decision of the responsible authority is
affirmed. No permit is granted.

Bill Sibonis
Member
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APPLICANT

Alexander Levin

RESPONSIBLE AUTHORITY

Yarra Ranges Shire Council

REFERRAL AUTHORITY

Country Fire Authority

SUBJECT LAND

28 Pheasant Parade WARBURTON VIC

WHERE HELD

Melbourne

BEFORE

Sarah McDonald, Member

HEARING TYPE

Hearing

DATE OF HEARING

4 June 2019

DATE OF ORDER

14 August 2019

CITATION

Levin v Yarra Ranges SC [2019] VCAT 1231

ORDER
Amend permit application

1

Pursuant to section 127 and clause 64 of Schedule 1 of the Victorian Civil
and Administrative Tribunal Act 1998, the permit application is amended by
substituting for the permit application plans, the following plans filed with
the Tribunal:
Prepared by:

Swenrick Construction (Vic) Pty Ltd.

Drawing numbers:

01

Dated:

08/04/2019

07.

No permit granted

2

In application P2339/2018 the decision of the responsible authority is
affirmed.

3

In planning permit application YR-2017/891 no permit is granted.

Sarah McDonald
Member

APPEARANCES

For Alexander Levin

David Vorchheimer, town planner and
solicitor, HWL Ebsworth.
He called the following witness:
Hamish Allan, Manager Bushfire Planning
and Design, Terramatrix Pty Ltd.

For Yarra Ranges Shire
Council

Viesha Berzkalns, town planner,
Yarra Ranges Shire Council.

For Country Fire Authority

Len Leslie, Manager Natural Environment and
Bushfire Safety, Country Fire Authority.
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INFORMATION

Description of proposal

It is proposed to remove vegetation and construct
one dwelling and associated buildings and works
on the subject land.
The proposal includes the installation of a private
bushfire shelter, a 10,000 litre water tank, and an
effluent disposal area.
It is also proposed to remove exiting vegetation
(canopy trees) from the land.

Nature of proceeding

Application under section 77 of the Planning and
Environment Act 1987 to review the refusal to
grant a permit.

Planning scheme

Yarra Ranges Planning Scheme.

Zone and overlays

Low Density Residential Zone (LDRZ);
Significant Landscape Overlay
(SLO22);

Schedule 22

Bushfire Management Overlay (BMO).
Permit requirements

Clause 42.03-2:
to construct a building and carry out
works, and
to remove or destroy vegetation
(substantial trees),
in the SLO22.
Clause 44.06-2: To construct a building and
construct and carry out works associated with an
accommodation use (dwelling) in the BMO.

Relevant scheme policies and
provisions

VCAT Reference No. P2339/2018

Clauses 11, 12, 13, 14, 15, 16, 21.04, 21.06,
21.09, 22.05, 44.06, 52.06, 52.12, 53.02, 65, and
71.
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Land description

The subject land is located on the northern side
of Pheasant Parade, at its eastern end. The land
is rectangular, with a width of 20.28 metres, a
depth of 86.1 metres, and an area of 1,757 square
metres. The land rises (approximately 22
metres) from the south-west to the north-east.
Except for a small shed located generally
centrally on the site, the subject land is vacant.
Native and exotic vegetation, including 33 trees,
covers the land.

Tribunal inspection

An unaccompanied inspection of the subject land
and surrounding area was undertaken after the
hearing. During my inspection I took some time
walking over the entirety of the subject land to
observe its immediate context and interfaces, the
slope of the land, and the existing vegetation on
the subject land and adjoining properties. I also
walked along the east/west length of Pheasant
Parade, observing the adjacent properties, and
travelled along the route between the subject
land and the commercial area of Warburton
township.

Tribunal cases referred to:

Department of Environment, Land, Water and
Planning v Yarra Ranges SC (Red Dot) [2019]
VCAT323;
[2019] VCAT 810;
Meredith-Aubrey Pty Ltd v South Gippsland SC
[2019] VCAT 726;
McMullin v Nillumbik SC [2019] VCAT 635.
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REASONS 1
WHAT IS THIS PROCEEDING ABOUT?

1

Mr Levin (applicant) is seeking this review of the decision of the Yarra
Ranges Shire Council (responsible authority) to refuse to grant a planning
permit for buildings and works to construct a dwelling and associated
vegetation removal at the property at 28 Pheasant Street, Warburton
(subject land).

2

The use and development of a dwelling does not require a planning permit
under the Low Density Residential Zone (LDRZ) 2 that applies to the
subject land under the Yarra Ranges Planning Scheme (planning scheme).

3

A planning permit is required under both the Significant Landscape Overlay
Schedule 22 (SLO22) and the Bushfire Management Overlay (BMO),
that apply to the land. The subject land is also in a designated Bushfire
Prone Area.3

4

The responsible authority refused to grant the planning permit on grounds
relating to the bushfire risk of the location and the failure of the proposal to
meet the requirements and satisfactorily address the relevant policies and
provisions of the planning scheme relating to bushfire risk and planning.4

5

Before the hearing the applicant circulated amended plans 5 of the proposal
and sought an amendment to the permit application to substitute these plans
for the permit application plans. It is on these plans that this decision is
based.

6

Despite the amendments to the plans the responsible authority maintains its
opposition to the proposal.

7

The applicant submits that the development can satisfy the relevant
provisions of the planning scheme and that it can be demonstrated that the
bushfire risk can be mitigated to an acceptable level. The applicant relies
on the expert evidence of Hamish Allan of Terramatrix Pty Ltd.

8

The Country Fire Authority (CFA) is a
referral authority
6
under the planning scheme. It provided advice to the responsible authority
during the planning permit application process and made a submission at
the Tribunal hearing. While the CFA has not objected to the proposal it
submits that the site is in a Bushfire Prone Area, an area of significant

1

The submissions and evidence of the parties, any supporting exhibits given at the hearing, and the
statements of grounds filed; have all been considered in the determination of the proceeding. In
accordance with the practice of the Tribunal, not all of this material will be cited or referred to in
these reasons.
Clause 32.03.
In accordance with the Building Regulations 2018
The grounds of refusal cite clauses 13.05 (Bushfire) [now clause 13.02], 44.06 (Bushfire
Management Overlay), and 53.02 (Bushfire planning).
Dated 08/04/2019.
Clauses 44.06-6 (Referral of applications) and 66.03 (Referral of permit applications under other
state standard provisions).

2
3
4
5
6
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bushfire risk, and that the Tribunal must apply a precautionary approach to
new development in such areas and properly consider how the proposal
addresses specified provisions of the planning scheme.7
9

The Tribunal must decide whether a permit should be granted, and if so,
what conditions should be applied.

10

There is no dispute that the subject land is in an area of significant/extreme
bushfire risk, and that the key issues relate to bushfire risk, particularly the
policies and provisions of clauses 13.02 and 53.02. Based on the
submissions I consider that the key issues to be determined are:
Does the proposal provide an acceptable response to the planning
policies and provisions that seek to prioritise the protection of human
life?
Is the removal of the canopy trees acceptable?

11

Having considered the submissions and statements of grounds, having
regard to the relevant policies and provisions of the planning scheme, and
having undertaken an inspection of the subject land and surrounding area, I
have decided to affirm the decision of the Responsible Authority to refuse
to grant a planning permit. My reasons follow.

WHAT IS THE CONTEXT OF THE SUBJECT LAND?

12

The subject land is located at the eastern edge of the Warburton township,
approximately 1 kilometre (as the crow flies) to the north-west of the
commercial area of the township.

13

Pheasant Parade is a no-through road that terminates immediately to the
east of the subject land.

14

The subject land is within the Urban Growth Boundary (UGB) surrounding
the township, with the northern and eastern boundaries of the subject land
abutting land that is outside the UGB8 (See Figure 1).
Figure 1: Zoning & Urban Growth Boundary

7
8
9

9

The CFA cites clauses 13.02 (Bushfire), 44.06 (Bushfire Management Overlay), 53.02 (Bushfire
planning), and 71.02-3 (Integrated decision making).
A road reserve extends between
and the UGB; the road does
not exist, with this land being heavily vegetated.
Source: Planning Property Report, Department of Environment, Land, Water and Planning
Victoria State Government (Printed 6 August 2019). The subject land is identified by a red dotted
line and the Urban Growth Boundary is shown as a dashed blue line.
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15

Surrounding land to the west and south-west is within the LDRZ, with
properties occupied by detached houses surrounded by varying degrees of
remnant and exotic vegetation. Surrounding land to the north and west is
Rural Conservation Zone Schedule 3 (RCZ3) comprising large, heavily
vegetated properties, some with detached dwellings.

16

The different zoning of the surrounding land is generally reflected in the
extent and density of vegetation, as shown in Figures 2 and 3.
Figure 2: Subject land & adjacent properties

Figure 3: Site context

10

11

17

The submissions of the CFA and evidence of Mr Allan concur that the
surrounding landscape accords with landscape Types 3 and 4 under the
Australian Standard 3959-2018 Construction of buildings in bushfire prone
areas (AS 3959) model.

18

In his written evidence 12 Mr Allan describes the vegetation in the
surrounding area as follows:
Areas of tree and shrub vegetation to the north, east and south of the

10
11
12

Source: VicPlan, Department of Environment, Land, Water and Planning, Victoria State
Government (Printed 6 August 2019). The subject land is identified by a blue dashed line
Ibid.
Bushfire Management Statement as Expert Evidence, Terramatrix, May 2019 (Terramatrix
report), at sections 4.1.1 (Forest) and 4.1.2 (Modified vegetation).
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vegetation types, in the Forest group of AS3959. This type of
vegetation comprises trees 30 m high or taller at maturity, 30% 70%
foliage cover with an understory of sclerophyllous low trees, tree ferns
or shrubs (Standards Australia, 2018).

and
and west of the
site, contain areas of modified vegetation, due to the relatively dense
but variable extent of shrub cover and in places an often unmanaged

19

The surrounding land to the north and east slopes upwards. To the south,
on the opposite side of Pheasant Parade, the land slopes down to narrow
gully along which Pheasant Creek runs, then slopes upwards on the
southern side of the creek. The land to the west slopes downwards into the
urban area of Warburton. (See Figure 4)
Figure 4: Slope of surrounding area

13

WHAT IS PROPOSED?

20

The proposed dwelling is to be constructed on the southern (front) half of
the subject land, set back from the front boundary approximately 20.8
metres. The dwelling is arranged in two halves along a north-west/southeast axis creating a split level building that steps down the slope of the land.
Each half of the dwelling is two storeys in height with angled roofs (of 7.5
degree pitch), and a maximum height of 7.9 metres.14

21

The dwelling comprises three bedrooms, an open plan kitchen, meals, and
lounge area, two additional separate living areas, two bathrooms, two
separate toilets, two decks and a balcony. Access between the two halves
of the dwelling is at the front entry on the lower level; there is no access
between the two halves at their upper levels, with separate staircases
servicing each half of the dwelling.

22

An open carport is located at the front of the dwelling and is to be accessed
via a new, curved driveway extending from centrally along the front
property boundary.

13

Source: VicPlan, Department of Environment, Land, Water and Planning, Victoria State
Government (Printed 6 August 2019). The subject land is identified by a blue dashed line
As shown on plan sheet 03.

14
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23

The dwelling is to be clad in a combination of colorbond corrugated iron,
and Hardies Axon and Scyon Linea cladding.

24

A private bushfire shelter is to be installed centrally within the front setback
area, 10 metres forward of the dwelling and to the west of the driveway.
The a
people, and is to be 2.0 metres wide, 2.6 metres long and 2.1 metres
15

25

A 10,000 litre water tank is to be located adjacent to the front property
boundary, to the west of the driveway. It is to provide a static water supply
for fire-fighting purposes.

26

A 522 square metre effluent disposal area is to be located on the northern
(rear) half of the land, commencing approximately 10 metres back from the
rear of the dwelling and extending to 1.5 metres from the rear property
boundary.

27

The application proposes the removal of 28 of the 33 existing trees from the
subject land, with four trees 16 at the southern end of the effluent area and
one tree 17 on the western boundary to be retained. At the hearing various
submissions were made in relation to the extent of the defendable space and
the effluent disposal area to the north of the dwelling, and the potential need
to remove trees that were proposed to be retained and the opportunity to
retain trees that were proposed to be removed.

WHAT ARE THE KEY PLANNING POLICIES AND PROVISIONS?
Low Density Residential Zone (clause 32.03)

28

The local residential land use strategic statement at clause 21.04-1 seeks to
ensure that land in the LDRZ remains committed to low density, single
dwelling residential use as the primary function of the area.

29

The LDRZ provides for low-density residential development on lots which,
in the absence of reticulated sewerage, can treat and retain all wastewater. 18
The use and development of land for one dwelling on a lot does not require
a planning permit in the LDRZ. However, the use of land for a dwelling
must meet the requirements of clause 32.03-2 (Use for one or two dwellings
, which relate to sewerage, potable water, and
electricity. The responsible authority does not raise any issue with the
s ability to comply with the requirements of clause 32.03-2.

Significant Landscape Overlay (clause 42.03)

30

The purpose of the Significant Landscape Overlay (SLO) includes to
implement the Municipal Planning Strategy and Planning Policy

15

Written submission of HWL Ebsworth Lawyers (4 June 2019) for the applicant, at [5.4].
Trees numbered 30, 33, 34 and 38 on plan sheet 06.
Tree number 48 on plan sheet 06.
Clause 32.03 (Low Density Residential Zone); Purpose.

16
17
18

VCAT Reference No. P2339/2018

Page 9 of 31

Framework, identify significant landscapes, and to conserve and enhance
the character of significant landscapes.19
31

Schedule 22 of the SLO (SLO22
The key elements of the SLO22 include, among other
things:
A visual dominance of the vegetation including large mature
native and indigenous trees and garden planting of both native
and exotic plants.
The majority of development sits within the landscape with
minimal excavation and dwellings are partly obscured from
view.
Hillsides appear to be covered with trees, even when developed
with house.

32

The proposal requires a planning permit to construct a building and carry
out works in the SLO22. The responsible authority raises no issue with the
impact of the proposed buildings and works on the landscape.

33

The removal, destruction and lopping of indigenous vegetation or
substantial trees 20 also requires a planning permit in the SLO22. However,
the provisions of clause 52.12-5 (Exemption to create defendable space for
a dwelling approved under clause 44.06 of this planning scheme) exempt
the requirement for a planning permit to remove, destroy or lop vegetation
in specified circumstances. The effect of that clause on this proposal is
discussed further below.

34

The responsible authority does not take issue with the removal of the trees,
acknowledging the exemptions under the planning scheme for their removal
to create a defendable space.

Bushfire Management Overlay (clause 44.06)

35

A planning permit is required in the Bushfire Management Overlay (BMO)
to construct a building and construct and carry out works associated with an
accommodation use, which includes a dwelling.

36

The purpose of the BMO is:
To implement the Municipal Planning Strategy and the Planning
Policy Framework.
To ensure that the development of land prioritises the protection
of human life and strengthens community resilience to bushfire.
To identify areas where the bushfire hazard warrants bushfire
protection measures to be implemented.

19
20

Clause 42.03 (Significant Landscape Overlay); Purpose.
A substantial tree is defined in clause 3.0 (Permit requirement) of the SLO22 schedule as having a
diameter at breast height (DBH) greater than 0.16 metres 1.3 metres above the ground (equivalent
to a circumference of 0.5 metres at breast height).
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To ensure development is only permitted where the risk to life
and property from bushfire can be reduced to an acceptable
level.

37

Key provisions of the BMO relevant to this proposal include:
A bushfire hazard site assessment, a bushfire hazard landscape
assessment, and a bushfire management statement must accompany an
application.21
An application must meet the requirements of clause 53.02 (Bushfire
planning).22
A permit to construct a building or construct or carry out works must
include the mandatory conditions at clause 44.06-5.
The application was required to be referred to the Country Fire
Authority.23
Before deciding on an application, in addition to the decision
guidelines in clauses 53.02 (Bushfire planning) and 65 (Decision
guidelines), the responsible authority must consider the Municipal
Planning Strategy and the Planning Policy Framework.24
There is no schedule to the BMO that applies to the subject land.

Planning policy framework

38

The State Bushfire policy at clause 13.02-1S applies to the subject land as it
is within a designated Bushfire Prone Area and subject to a BMO. The
policy objective is:
To strengthen the resilience of settlements and communities to
bushfire through risk-based planning that prioritises the protection of
human life.

39

The policy includes strategies relating to protection of human life, bushfire
hazard identification and assessment, settlement planning, areas of
biodiversity conservation value, and use and development control in
Bushfire Prone Areas.

40

The strategies for the protection of human life are:
Give priority to the protection of human life by:
Prioritising the protection of human life over all other policy
considerations.
Directing population growth and development to low risk
locations and ensuring the availability of, and safe access to,

21
22
23
24

Clause 44.06-3 (Application requirements).
Clause 44.06-5 (Requirements of clause 53.02).
Clause 44.06-6 (Referral of applications) and clause 66.03 (Referral of permit applications under
other state standard provisions).
Clause 44.06-8 (Decision guidelines).
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areas where human life can be better protected from the effects
of bushfire.
Reducing the vulnerability of communities to bushfire through
the consideration of bushfire risk in decision making at all
stages of the planning process.

41

The strategies for bushfire hazard identification and assessment are:
Identify bushfire hazard and undertake appropriate risk assessment by:
Applying the best available science to identify vegetation,
topographic and climatic conditions that create a bushfire
hazard.
Considering the best available information about bushfire hazard
including the map of designated bushfire prone areas prepared
under the Building Act 1993 or regulations made under that Act.
Applying the Bushfire Management Overlay to areas where the
extent of vegetation can create an extreme bushfire hazard.
Considering and assessing the bushfire hazard on the basis of:
Landscape conditions - meaning conditions in the landscape
within 20 kilometres (and potentially up to 75 kilometres) of
a site;
Local conditions - meaning conditions in the area within
approximately 1 kilometre of a site;
Neighbourhood conditions - meaning conditions in the area
within 400 metres of a site; and
The site for the development.
Consulting with emergency management agencies and the
relevant fire authority early in the process to receive their
recommendations and implement appropriate bushfire protection
measures.
Ensuring that strategic planning documents, planning scheme
amendments, planning permit applications and development
plan approvals properly assess bushfire risk and include
appropriate bushfire protection measures.
Not approving development where a landowner or proponent
has not satisfactorily demonstrated that the relevant policies
have been addressed, performance measures satisfied or bushfire
protection measure can be adequately implemented.

42

The strategies for settlement planning are to plan to strengthen the
resilience of settlements and communities and prioritise protection of
human life by, among other things:
Directing population growth and development to low risk
locations, being those locations assessed as having a radiant heat
flux of less than 12.5 kilowatts/square metre under AS 3959-
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2009 Construction of Buildings in Bushfire-prone Areas
(Standards Australia, 2009).
Ensuring the availability of, and safe access to, areas assessed as
a BAL-LOW rating under AS 3959-2009 Construction of
Buildings in Bushfire-prone Areas (Standards Australia, 2009)
where human life can be better protected from the effects of
bushfire.

43

The strategies for use and development control in a Bushfire Prone Area
require consideration of the bushfire risk when assessing planning
applications for accommodation uses, and when assessing a planning permit
application for such use and development, to:
Consider the risk of bushfire to people, property and community
infrastructure.
Require the implementation of appropriate bushfire protection
measures to address the identified bushfire risk.
Ensure new development can implement bushfire protection
measures without unacceptable biodiversity impacts.

44

This State Bushfire policy is supported by the local environmental hazards
strategic statement at clause 21.09-2 that seeks:
To ensure that the use of land and development takes account of
physical development constraints such as flood, fire and landslip and
to control development in these areas.

45

The supporting strategies relating to fire include, among other things:
Encourage people to adopt principles and practices in the planning and
development of their land which minimise the risks from wildfires.
Limit development in areas prone to intense wildfire behaviour and
provide township protection features.
Promote safety of people and property.
Ensure the community is aware of the risks of landslide, wildfire
hazards, flooding (in specific areas) and the need to limit, and even
prevent, development where there are problems or to apply special
development criteria.

Bushfire planning provisions (clause 53.02)

46

The purposes of the bushfire planning provisions at clause 53.02 are:
To implement the Municipal Planning Strategy and the Planning
Policy Framework.
To ensure that the development of land prioritises the protection
of human life and strengthens community resilience to bushfire.
To ensure that the location, design and construction of
development appropriately responds to the bushfire hazard.
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To ensure development is only permitted where the risk to life,
property and community infrastructure from bushfire can be
reduced to an acceptable level.
To specify location, design and construction measures for a
single dwelling that reduces the bushfire risk to life and property
to an acceptable level.

47

The parties agree that the provisions of clause 53.02-3 (Dwellings in
existing settlements Bushfire protection objective), commonly referred to
apply. The objective of this provision is:
To specify bushfire design and construction measures for a single
dwelling or alteration and extension to an existing dwelling that
reduces the risk to life and property to an acceptable level.

48

(AM) contained in clause 53.02-3 are:
AM 1.1, which relates to building siting and access;
AM 1.2, which relates to defendable space and building construction
in relation to the bushfire attack level; and
AM 1.3, which relates to water supply and vehicle access.

49

The decision guidelines that must be considered are:
The Municipal Planning Strategy and the Planning Policy
Framework.
The bushfire hazard site assessment and the bushfire
management statement submitted with the application.
Whether all of the approved measures have been incorporated
into the application.

Bushfire protection exemptions (clause 52.12)

50

The provisions of clause 52.12-5 (Exemption to create defendable space for
a dwelling approved under clause 44.06 of this planning scheme), as
applicable to this proposal, exempt the need for a planning permit to
remove, destroy or lop vegetation to construct the proposed dwelling and
create its defendable space as the land is in the BMO and the LDRZ.

51

The exemption applies to the removal, destruction or lopping of vegetation
if it:
Does not exceed the distance specified in Table 1 to Clause
53.02-3 of this planning scheme, based on the bushfire attack
level determined by a relevant building surveyor in deciding an
application for a building permit under the Building Act 1993 for
a dwelling or alteration or extension to the dwelling; or
Is required to be undertaken by a condition in a planning permit
issued after 31 July 2014 under Clause 44.06 of this scheme for
a dwelling or an alteration or extension to the dwelling.
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52

Of the 33 existing trees on the subject land, 28 trees are proposed to be
removed, and of those 20 trees25 are described to be within the defendable
space.

53

The responsible authority submits that of the five trees that are proposed to
be retained,26 four of these trees 27 are within the defendable space required
for the dwelling and therefore removal of these trees will also be required.
The removal or destruction of these trees will therefore be exempt from the
permit requirements under the SLO22.

Decision guidelines and operational provisions

54

The decision guidelines at clause 65 require me to consider whether the
guidelines of this clause. These decision guidelines include, among other
things, the Municipal Planning Strategy and the Planning Policy
Framework, the purpose of and any matter required to be considered in the
zone, overlay or other provision, the orderly planning of the area, and the
effect on the amenity of the area.

55

Clause 71.02-3 (Integrated decision making) sets out the principles of
integrated decision-making that apply when making planning decisions.
These include:
Planning and responsible authorities should endeavour to integrate the
range of planning policies relevant to the issues to be determined and
balance conflicting objectives in favour of net community benefit and
sustainable development for the benefit of present and future
generations. However, in bushfire affected areas, planning and
responsible authorities must prioritise the protection of human life
over all other policy considerations. [Emphasis added]

WHAT ARE THE SUBMISSIONS AND EVIDENCE OF THE PARTIES?

56

The responsible authority submits that the proposal fails to have sufficient
regard for the bushfire hazard of the subject land and the risk to life, and
fails to satisfy clauses 13.02, 21.09-2, 44.06, 53.02 and 71.02-3.

57

The responsible authority relies on the advice of the CFA for deciding the
application. Among other things, the responsible authority says, in written
submissions:
101. The CFA has highlighted that the site is in a bushfire risk
landscape Type 3 or 4 which are the most extreme bushfire risk
landscape typology. Due to its location, the site could be
subjected to extreme bushfire behaviour predicated by the

25
26
27

Trees 3, 4, 6-11, 15 17, 19 25, 28, and 29 on plan sheet 06.
Trees 30, 33, 34, 38 and 48 on plan sheet 06.
Trees 30, 33, 34, and 38 on plan sheet 06.
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potential for the fire to grow and develop over an extended
period prior to impacting the site.
102. As defined in Bushfire Hazard Landscape Assessment of
Practice Note 65, Landscape Type 3 is defined as:
The type and extent of vegetation located more than 150
metres from the site may result in neighbourhood-scale
destruction as it interacts with the bushfire hazard on and
close to a site.
Bushfire can approach from more than one aspect.
The site is located in an area that is not managed in a
minimum fuel condition.
Access to an appropriate place that provides shelter from
bushfire is not certain.
Landscape Type 4 is defined as:
The broader landscape presents an extreme risk.
Evacuation options are limited or not available.
103. The bushfire would occur through uninterrupted forest fuels and
mountainous topography and under significant fire weather
conditions development on this site will be subject to direct
flame impact from a fire front. Furthermore, this has potential
for extreme ember attack and thus fire can approach from any
direction. This will not only increase the risk to structures but
will start spot fires in the surrounding area long before the fire
front arrives.
104.
objectives under Clause 13.02 cannot be achieved for this
dwelling as the proposed location is within a Landscape Type 3
or 4 which presents extreme bushfire risk. Basically, the wider
area is extensively forested and thus the site could be subjected
to extreme bushfire behaviour predicated by the potential for the
fire to grow and develop over an extended period prior to
impacting the site. Thus, a major concern is the significant and
extreme landscape risk from bushfire.

58

The responsible authority says that the subject land is an isolated site on the
outskirts of Warburton. It also submits that, in this instance, the bushfire
risk arising from the broader landscape cannot be mitigated to an acceptable
level, and therefore warrants the development not proceeding.

59
tha
28

28

Written submission of the CFA, at [1.3].
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60

However, the CFA submits that there is an inherent tension between clause
53.02 and the policy at clause 13.02. It says that although the proposal
meets everything in clause 53.02, and exceeds it, because of the policy

61

The CFA

includes:

15.

The surrounding landscape is assessed as being extreme on the
bushfire risk spectrum.

16.

At the landscape level the site could be subject to extreme
bushfire behaviours with the potential for fire to grow and
develop over many hours before impacting the site. Such a
bushfire would occur through uninterrupted forest fuels and
mountainous terrain.

17.

The combination of these factors gives rise to a landscape with
potential for a bushfire to build momentum and to an intensity
that produces destructive bushfire behaviour which generates
strong convective winds. These convective winds can damage
structures and emanate from any direction, increasing the
unpredictability of the fire. Accordingly, in such conditions, a
bushfire front could advance from any aspect, and not
necessarily from the north-westerly to south-westerly direction
of the typical Victorian prevailing summer weather conditions.

18.

These landscape factors also have the potential to produce
extreme ember attack that not only increase the risk to structures
but will start spot fires in the surrounding area long before the
fire front arrives. The coalescing of these spot fires as they
grow in size further enhances the bushfire behaviour, adding to
the threat at site and the overall energy driving the fire.

24.

Overall, the expected fire behaviour in this area is rated at
presenting an extreme bushfire risk. The anticipated wider
landscape bushfire behaviour would be moderated to a
negligible extent by the modified vegetation and Warburton
urban area to the west.

and

62

The CFA acknowledges that Pheasant Parade is a made road providing
direct access into the urban area of Warburton and therefore access and
egress to/from the site is accommodated for attending fire appliances or
evacuating residents.

63

written submission also includes:
34.

In the event of a landscape scale bushfire, there should be
sufficient warning available for residents to evacuate safely.

37.

CFA considers that the proposal will be designed to the highest
bushfire protection level if constructed to the BAL-FZ.

and
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64

38.

In addition to exceeding the applicable BAL construction
requirements, the proposal also includes a private bushfire
shelter, which could be utilised as a refuge of last resort.

39.

In the event of a local scale bushfire, the design and construction
of the proposed dwelling to BAL-FZ standard would provide
appropriate protection of life.

40.

Accordingly, from the view of construction design and siting,
not much more can be provided over and above what is
proposed.

The CFA
summary:

include that, among other things and in

Previous decisions of the Tribunal have found that a potential
clause 53.02 are met.
The issue with clause 53.02 is that it is predicated on the basis that the
zoning of land is a proxy for fire risk.
A landscape scale fire that could occur could go well beyond the
it but
can respond to it and they have done about all that they can do.
The BAL-FZ house design provides a much higher ability for the
house to survive, but it is not a safe house and is still a place of some
risk. It will be problematic if people get caught in the house, and if
Life safety should be adequately taken care of but there are still risks,
including Do people get to bushfire shelter? And, do they get into the
shelter before it is compromised by carbon monoxide?
The bushfire shelter has the ability to provide tenable shelter, and the
duration for which it is tenable is related to the number of people
occupying it.
65

The CFA says its advice for any high risk location is not to be there.

66

The applicant submits that the proposal satisfies the requirements of clauses
13.02, 44.06 and 53.02, and appropriately addresses all the bushfire
requirements of the planning scheme and has implemented additional
measures to address the risk to human life beyond what is required. 29

67

The applicant says that the context of the land needs to be put in
perspective, as does the context of the various decisions of the Tribunal

29

Written submission of HWL Ebsworth Lawyers (4 June 2019) for the applicant, at [1.7].
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relating
68

The oral submissions of the applicant include, among other things and in
summary:
The CFA does not object to this proposal.
There is no question that the design and siting of the dwelling
provides for localised fire events.
In relation to a landscape scale fire there would be a pre-warning of
days or at least 3 4 hours, and the site is not remote, with a refuge
point 1.3 kilometres away.
The risks particular to this site can be managed.
No one is going to put a guarantee on this being a safe house, however
the design includes construction to BAL-FZ, wind load rating to a
higher standard and a private bushfire shelter.
This will be the safest structure in the street.
protection of life is not managed.

69

70

written submissions include:
3.2

It is submitted that the proposal is appropriate having regard to
broader landscape and site specific considerations. The
Proposal has been designed to the highest bushfire level and
exceeds the applicable BAL requirements, as well as providing
additional safety measures such as a bushfire safety shelter,
which is not a requirement under the Scheme.

3.3

Additionally, it is noted that the proposed dwelling is in an area
zoned for residential purposes, it is already developed with
dwellings. The area is not remote or secluded, is accessible by
sealed roads, and is in close proximity to the township, allowing
for easy access to refuge in the event of a bushfire.

The applicant also submits:
5.10 Further, the Proposal has been carefully amended to respond to
the grounds of refusal. In particular, the Amended Plans have
changed the dwelling construction to a BAL-FZ, and the design
and construction has been upgraded to a higher wind load rating,
as well as, showing defendable space, vegetation removal, the
water tank and access arrangements.

71

The applicant relies on the evidence of Mr Allan, and says that:
10.2
Proposal provides a comprehensive and considered response to
the bushfire management requirements as set out in Clause
13.02, the BMO and Clause 53.02 and seeks to develop the
Subject Land in a manner that prioritises the protection of
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human life through mitigating the bushfire risk to an appropriate
level. In this sense it is noted the level of bushfire protection

Evidence of Mr Allan for the applicant

72

s written evidence (Terramatrix Report) for the applicant
comprises a bushfire management statement that includes a bushfire hazard
site assessment, a bushfire hazard landscape assessment, and a bushfire
management plan.

73

His evidence includes:
This report demonstrates that the risk has been appropriately
considered at the broader, local, neighbourhood and site scale, as
significant bushfire risk location and without appropriate mitigation
measures the development could be exposed to significant levels of
radiant heat, flame contact, ember attack, smoke and wind. However,
mitigation measures that exceed the approved measures for BMO
compliance have been proposed, and can be implemented, to reduce
these potential impacts to a level deemed acceptable by the approved
30

74

The evidence of Mr Allan in relation to the objective and approved
measures at clause 53.02-3 includes that, in summary:
i

The CFA letter of advice confirms that the application meets all the
requirements and approved measures specified at clause 53.02-3
(CFA, 2018).31

ii

In relation to AM1.1:
o The siting and layout maximise the setback from the hazardous
forest area to the south, west, and north as far as practicable.
o The proposed development is close to the road and access and
egress can comply with the requirements for emergency vehicles. 32

iii

In relation to AM 1.2:
o To the east and west, BAL-40 defendable space cannot be achieved
entirely within the property boundaries.
o There is no assurance that the overlap beyond the site (to the west
in particular) will be managed as defendable space at the standards
specified in Table 6 to clause 43.02-5.
o Accordingly, BAL-FZ33 construction is proposed.

30
31
32
33

Terramatrix Report; section 3.2 (Clause 13.02 Bushfire).
Ibid; at section 6.1.
Ibid; at section 6.6.1.
Bushfire Attack Level Flame Zone.
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o The proposed defendable space within the site will extend to all
property boundaries,34 providing approximately 46 metres to the
north, 21 metres to the south, and 2 3 metres to the east and west.35
iv

In relation to AM 1.3:
o The building will be provided with a minimum 10,000 litre
capacity static water supply.
o The water tank will be within 60 metres of the outer edge of the
building and will be provided with a CFA compliant outlet.
o The driveway will be less than 30 metres long, and no specific
design and construction requirements apply.
o Access to the water outlet will meet the specifications provided in
Table 5 to clause 53.02-5 (Vehicle access design and construction).

75

In relation to the Bushfire
that it is inappropriate for this clause to be used to refuse an application that
is fully compliant with clause 53.02-1, when the planning provisions
explicitly enable BAL-FZ development in existing settlements.36 He says
that while a landscape assessment is not technically required, because of
clause 13.02 it is appropriate to look at the broader landscape.

76

bushfire hazard site assessment includes, among other things
and in summary:
Areas of tree and shrub vegetation to the north, east and south of the
site are classified as the Open Forest or Tall Open Forest vegetation
types.
Neighbouring properties generally to the southwest and west of the
site contain areas of modified vegetation.
The presence of modified vegetation is not an influence on the BAL
construction standard due to the proximity of the higher hazard Forest
vegetation.
All vegetation that is within the defendable space, which extends to all
property boundaries will need to be managed as low threat vegetation
in accordance with the specifications for defendable space stipulated
in Table 6 to clause 53.02.
The topography within the 150 metre assessment zone is relatively
benign, being all upslope or flat.
The topography in the broader landscape is more significant however,
and a likely contributor to intense fire behaviour.

34
35
36

Noting that in response to modified vegetation, Table 1 to clause 53.02-5 requires defendable
space extending for 50 metres or to the property boundary, whichever is the lesser distance.
Terramatrix report; at section 6.6.2.
Ibid; at section 6.3 (Response to the Reasons for Refusal).
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77

bushfire hazard landscape assessment 37 includes, among other
things and in summary:
To the northwest and west, and to a lesser extent the north, which are
directions typically most associated with severe fire weather, are the
established residential and commercial area of the town, however they
are interspersed with generally narrow patches of remnant vegetation.
To the south and east, neighbouring private properties comprise
limited areas of non-vegetated land, modified vegetation, and larger
areas of forest which are contiguous with extensive tracts of forested
public land that extend further south and east.
The site is close to the central townships area (approximately 2.3
kilometre away by road) and therefore reasonable access to the
relatively lesser risk location of the township is available.
The designated Neighbourhood Safer Place 38
Warburton, is close, approximately 1.5 kilometres away.

78

Mr Allan says:
At the broader landscape scale, the town and hence the site is
surrounded by tall, high fuel Forest that extends for many kilometres,
on steep and variable terrain. Large fires could have a long time to
develop and build to a significant intensity, with fire behaviour above
and beyond the default assumptions that underpin the BMO-AS 3959
model. The generally extensive BMO coverage of the surrounding
landscape is indicative of the high hazard.39

79

e Fire Management Zones (FMZ) are
within 3 kilometres of the subject land, including a Bushfire Moderation
Zone (BMZ) 40 in large areas of public forest to the south of Warburton. He
landscape risk to the site but they cannot be relied upon to alter conditions
41

42

80
includes:
behaviour may exceed BMO expectations and design parameters.
Accordingly, additional protection measures are proposed to mitigate
the risk, based on the highest possible BAL-FZ construction standard
37
38
39
40

41
42

Ibid; section 5.
The Neighbourhood Safer Place is shown to be at the Warburton Recreation Reserve on Map 2
Local Bushfire Hazard Landscape Assessment Plan of the Terramatrix Report.
Terramatrix Report; section 5.2 (Landscape risk).
Z as a zone that aims to reduce the speed and intensity of
bushfire, with the use of planned burning in the BMZ designed to protect nearby assets,
particularly from ember spotting during a bushfire.
Terramatrix Report; section 5.3 (Fire Management Zones).
Ibid; section 6.2 (Additional bushfire protection measures).
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with maximum amount of defendable space achievable, extending to
all property boundaries, to maximise setback from hazardous
vegetation.
Additionally, the dwelling will be designed and constructed to a
winds that may be experienced in a bushfire.
As the dwelling cannot provide enough defendable space to the east
and west to avoid flame contact, in addition to BAL-FZ construction,
an accredited private bushfire shelter will be installed and maintained
to ensure a shelter-in-place option is available that can ensure life
safety in a bushfire emergency where evacuation is not possible.
Consistent with CFA messaging however, the first option will be to
not occupy the site on days of higher risk i.e. leave the site prior to
10am on days when the forecast fire danger rating is extreme or code
red. This should be implemented by the proponent developing a
Bushfire Survival Plan using CFA templates.
develop and impact the site, occupants would in all likelihood have
significant advance warning of such a large fire, to enable early
evacuation from the site. Additionally, the site is not remote and
access to safer locations is available.
The approach to providing additional protection is in accordance with
CFA guidance for development proposals in higher risk
43

81

Mr Allan says that there is nothing else in terms of protection measures that
safe enough in relation to the policy at clause 13.02, Mr Allan says that he
worse.44 He says that, on balance, he believes the proposal does protect
human life.

82

Mr Allan says that, for him, the bushfire shelter is the key measure that
satisfies the policy at clause 13.02 regarding the protection of human life.
He says the bushfire shelter needs to be there otherwise the only option is to

83

Mr Allan evidence includes that the State government and the CFA are
facilitating dwellings with BAL-FZ and BAL-40 with a private bushfire
shelter in similar high risk locations such as on the edge of the settlements
of Wye River and Separation Creek.

84

In response to questions about bushfire survival plans, Mr Allan says:
people behave in different ways and can become blasé, but they
should have a bushfire survival plan;

43
44

Ibid; section 6.2 (Additional bushfire protection measures).
Mr Allan cites Wye River and Separation Creek as examples.
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subsequent owners may not know of the need for a bushfire survival
plan;
there is no real mechanism to ensure a bushfire survival plan is
ongoing;
a requirement for a bushfire survival plan
being part of a planning permit condition it would be a good thing if it
was; and
adherence to bushfire safety becomes a risk if the property changes
.
85

Despite this, Mr Allan also says that while it is prudent to have a bushfire
survival plan, he thinks it is still acceptable if there is no such plan.

WHAT ARE MY FINDINGS?
What is the relevance of previous decisions of the Tribunal?

86

I have had regard to previous decisions of the Tribunal cited by the parties
that address the matter of bushfire risk. These decisions are listed in the
information section of this decision.

87

As these decisions relate to matters with differing circumstances regarding
the proposals, properties, contexts, and applicable planning framework
(such as the zoning of the land), they do not directly influence my decision
in this matter. However, there are some principles in these previous
decisions that are relevant to my findings, as discussed below.

Does the proposal provide an acceptable response to the planning
policies and provisions that seek to prioritise the protection of human
life?

88

Although the grounds of refusal include that the proposal does not
satisfactorily address the provisions of clause 53.02, there appears to be no
the applicable approved measures of clause 53.02-3.

89

I am therefore satisfied that the proposal provides an acceptable response to
the objective and approved measures of clause 53.02-3.

90

Rather, the key issue with this proposal relates to whether the proposal
provides an acceptable response to the policy at clause 13.02-1S and the
provisions of clause 71.02-3 to prioritise the protection of human life, and
the need for a landscape scale fire to be considered even where the proposal
meets the provisions of clause 53.02.

91

I accept the submissions of the applicant and evidence of Mr Allan, that the
proposal has done everything it can to address and minimise the bushfire
risk, and that the CFA acknowledges this.

92

However, I find that, in the circumstances of the subject land and this
proposal, the proposal does not provide an acceptable response to the
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prioritisation of the protection of human life. I say this for the following
reasons.
93

Firstly, I am not persuaded that because the proposal satisfies the provisions
of clause 53.02 it is consistent with the policy at clause 13.02-1 and the
provisions of clause 71.02-3 to prioritise the protection of human life.

94

In this regard I adopt the findings of the Tribunal in Department of
Environment, Land, Water and Planning v Yarra Ranges SC 45 that:
214 The provisions under clause 53.02 outline a rather automated
approach to decision making that runs a risk of not appropriately
considering the overall consequence of a decision to permit the
use and development of the site for the purposes of a dwelling.
approved measures meets objectives under the clause and is very
helpful in decision making, however any proposed use and
development must also satisfy the policy framework, which
guides decision making.

95

The policy at clause 13.02-1S and the principles for integrated decision
making at clause 71.02-3 must still be considered, irrespective of the
on of the approved measures at clause 53.02.

96
landscape is one of significant bushfire risk where bushfire behaviour may
exceed the expectations and design parameters of the BMO.46 This
confirms for me that the bushfire risk of the surrounding landscape is not
necessarily accounted for by the provisions of the BMO at clause 53.02. I
therefore am not satisfied that compliance with the approved measures at
clause 53.02-3 can be accepted as addressing the bushfire risk of this
location and providing acceptable protection of human life.
97

Secondly, I am not satisfied that the subject land is a low risk location and
therefore the proposal is not consistent with the strategy for protection of
human life at clause 13.02-1S that seeks for development to be directed to
low risk locations.

98

Although the subject land is within the LDRZ and the UGB of the
Warburton township this does not persuade me that the bushfire risk to the
land is somehow minimised or offset. In the context of the submissions and
evidence that the subject land is in an area of significant/extreme bushfire
risk, I do not accept that the zoning of the land is a proxy for the bushfire
risk. I regard the application of the BMO to the subject land and
surrounding area and the bushfire management statement prepared by Mr
Allan as the relevant indicators of the bushfire risk to the land, rather than
the zoning of the land.

45

(Red Dot) [2019] VCAT 323.
Terramatrix Report, at section 6.2 (Additional bushfire protection measures).

46
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99

, based on the defendable space to be
provided, the site is almost a BAL-12.5 to the north,47 his evidence and the
south of the subject land is one of significant/extreme bushfire risk. Both
Mr Allan and the CFA say that the dwelling may be subject to direct flame
immersion, although Mr Allan qualifies that only the east elevation is
exposed to the flame zone.

100 The risk posed by the forest vegetation landscape to the east of the subject
land is not minimised or mitigated by the defendable space along this
interface, with the proposed dwelling having a minimal building setback
and defendable space of only 2.7 metres along this side. As such the
proposal is within the BAL-FZ under the provisions of clause 53.02-5,
rather than the BAL-12.5 which would require a defendable space of 48
metres from the building facade. This reinforces to me that the subject
is a high risk location rather than a low risk.
101 Permitting a dwelling in such a high risk location is inconsistent with the
strategy for settlement planning at clause 13.0-1S that seeks to plan to
strengthen the resilience of settlements and communities and prioritise
protection of human life by, among other things, directing population
growth and development to low risk locations, being those locations
assessed as having a radiant heat flux of less than 12.5 kilowatts/square
metre under AS 3959-2009 Construction of Buildings in Bushfire-prone
Areas (Standards Australia, 2009).
102 While the proposal includes additional measures beyond that required by
the approved measures under clause 53.02-3, such as the installation of a
private bushfire shelter and construction to a higher wind load rating, these
measures are proposed to offset the risk rather than reducing the overall risk
location.
103 Although the applicant submits that the proposal will manage the bushfire
risk to an acceptable level, that is a different outcome to that sought by the
policy at clause 13.02-1S which clearly seeks for development to be
directed to low risk locations.
104 My findings in this regard are consistent with that of the Tribunal in
Department of Environment, Land, Water and Planning v Yarra Ranges SC
as follows:
215 In this case, we find that the policy under clause 13.02-1S is
unequivocal when it includes the strategy under Protection of
human life, to direct development to low risk locations. The site
is not a low risk location given the evidence and the
commentary from the CFA regarding extreme bushfire risk. We
47

Under the provisions of clause 53.02-5, where the land is all upslopes and flat land, areas of forest
vegetation can be constructed to BAL-12.5 where the defendable space is 48 metres from the
building facade; the proposed dwelling is set back approximately 46 metres from the northern
property boundary.
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consider attempts to offset the extreme risk of the site by
providing a bushfire shelter and evacuating the site on Code Red
days are not enough to reduce the extreme risk of bushfire that
may occur and that did occur on Black Saturday, in an
environment such as this.

105 Thirdly, I am not
dwellings in BAL-FZ and BAL-40 contexts with a private bushfire shelter
in similar high risk locations justifies this proposal. I have not been
presented with detailed information or evidence as to the planning
framework that applies to such other land, or the bushfire hazard site
assessments, the bushfire hazard landscape assessments, or the bushfire
management plans for such land to demonstrate that these circumstances
are the same as the subject land and this proposal. I do note however that
Wye River and Separation Creek predates the current clause 13.02-1S.
106 Fourthly, I am not satisfied that the subject land and proposal provides safe
access to areas where human life can be better protected from the effects of
bushfire, as sought by the strategies for protection of human life at clause
13.02-1S.
107 I
While the subject land is only a relatively short distance from the town
of Pheasant Parade,48 which is a relatively narrow road and includes sharp
turns. I am not satisfied that in an active bushfire scenario, and in
circumstances where occupants of the proposed dwelling have not left the
108 Nor am I satisfied that the provision of a private bushfire shelter on the
subject land necessarily ensures safe access to an area where human life can
be better protected from the effects of bushfire. I have not been provided
with information or evidence specific to this proposal to satisfy me that the
siting of the bushfire shelter and the access route from the dwelling or
elsewhere on the subject land to the shelter provide for safe access,
particularly in an active bushfire scenario.
109 Fifthly, I am not satisfied that the bushfire protection measures can be
adequately implemented, as sought by the strategies at clause 13.02-1S.49
110 This proposal ultimately relies on the awareness and behaviour of any
occupants of the dwelling to properly implement the bushfire protection
measures. In relation to the bushfire management plan this includes
48
49

Due to Pheasant Road being a no through road.
The bushfire hazard identification and assessment strategies at clause 13.02-1S
not
approving development where a landowner or proponent has not satisfactorily demonstrated that
the relevant policies have been addressed, performance measures satisfied or bushfire protection
measures can be adequately implemented
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awareness and behaviour in relation the existence and importance of this
plan and the need to manage the dwelling and land in accordance with it,
including maintaining the defendable space, the water supply for firefighting purposes, and the private bushfire shelter.
111 The role and functioning of the private bushfire shelter are particularly
important
as outlined above, it is the private bushfire shelter that is critical to this
proposal being considered acceptable. Having regard to the CFA
submissions that the bushfire shelter should be the place of last resort, and
that while life safety should be adequately taken care of there are still risks,
including whether people get to the bushfire shelter and whether they get
into the shelter before it is compromised by carbon monoxide, I find that
the correct use and operation of the bushfire shelter is critical to prioritising
the protection of human life.
112 I am not persuaded that in the circumstances of this land and proposal,
reliance on the awareness and behaviour of the future occupants of the
dwelling, is conducive to the prioritisation of the protection of human life.
While the applicant is aware of the bushfire risk and the bushfire protection
measures to minimise and mitigate this risk, my considerations are not
limited to only the applicant and current owner. As commented on by the
50
Tribunal in
:
11.

s query about which lives are to
be protected, I note that the lives to be protected are not just
those of the applicant and others who may reside in the dwelling
with him. It is also the lives of emergency service personal [sic]
who may be called upon to defend the dwelling in the event of a
bushfire, and, as planning permission runs with the land, it is
also the lives of other future owners and occupiers of the
proposed dwelling.

113 None of the parties have suggested that the bushfire risk of the subject land
is likely to change over time. With the land to the north and east being in a
RCZ and outside of the township UGB, I find that there is nothing to
indicate that the bushfire risk to the land will reduce over time. As such,
the proposed dwelling will continue to rely on the awareness and behaviour
of future occupants to ensure the bushfire risk is managed and responded to
in accordance with the bushfire management plan.
114 There is no assurance that future occupants will be aware of the bushfire
risk and the bushfire protection measures to minimise and mitigate this risk,
or that the current or future owners or occupants will be vigilant in
implementing and maintaining the bushfire management plan over time.
comments that people behave in different ways and can become
blasé underpins my findings in this regard.

50

[2019] VCAT 810.
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115 While many uses and developments rely on the behaviour of occupants to
ensure that they are managed in accordance with their planning permits and
remain acceptable, I am not persuaded that this is acceptable in
circumstances where behaviour is critical to the protection of human life.
116 Even if the bushfire management plan were endorsed as part of a planning
permit,51 and the owner of the land entered into an agreement with the
responsible authority under section 173 of the Planning and Environment
Act 1987 (PE Act) requiring that the occupation of the dwelling be subject
to the dwelling and land being managed and maintained in accordance with
the bushfire management plan,52 I am not persuaded that this is enough to
ensure the prioritisation of the protection of human life. This is because the
proposal also relies on the awareness of future occupants that the first and
best option is not to be on the land on days of extreme
-FZ construction,
and that the private
None of this information is in the bushfire management plan.53
117 I acknowledge that these are matters that could reasonably be addressed in a
bushfire survival plan, which both Mr Allan and the CFA say should be
prepared for the land and dwelling. However, there is nothing in the
bushfire management plan that requires the preparation of a bushfire
survival plan, nor is it included in the draft planning permit conditions
proposed by the responsible authority.
118 While the applicant says they would accept a planning permit condition
requiring the proposed agreement under section 173 of the PE Act to
include a requirement for a bushfire survival plan, the responsible authority
does not support this. It says it could not enforce the requirement for such a
plan, that it would be impossible to audit, and that it could not check
individual sites to ensure that they are being evacuated in accordance with
such a plan.
119 Based on the submissions, my understanding is that bushfire survival plans
are developed on an individual basis according to the circumstances of
individual properties and their occupants, that the plans my change over
time as these circumstances change, and while the CFA provides templates
for such plans these plans do not require the approval of the CFA, the
responsible authority, or any other authority or agency. In this context I am
persuaded by the responsible authority that it is not reasonable to require
the preparation of a bushfire survival plan through the planning permit
conditions or an agreement under section 173 of the PE Act.
51

52
53

The draft planning permit conditions provided by the respon
the responsible authority and when approved to be endorsed and form part of the permit. The
applicant does not oppose this propos ed condition.
Such a requirement was not included within the draft planning permit conditions provided by the
responsible authority but was discussed at the hearing.
Terramatrix Report; Map 4.

VCAT Reference No. P2339/2018

Page 29 of 31

120

, even in the absence of a
bushfire survival plan, the proposal is acceptable. Given the high risk of the
broader landscape, particularly the forest vegetation to the east, and the
minimal defendable space along the eastern setback of the dwelling, I am
not satisfied that in the absence of such a plan future occupants will have
appropriate information to ensure they make informed choices and behave
in a way that prioritises the protection of human life. Based on the evidence
of Mr Allan and the submissions of the CFA, the first and preferred option
is for occupants to evacuate the land early on days of extreme fire danger or
, without a bushfire survival plan there will be nothing to
alert occupants to this.

121 I acknowledge that during bushfire season and in periods of high bushfire
risk the relevant authorities undertake public awareness campaigns alerting
people to prepare and implement bushfire survival plans and to evacuate
areas at risk. However, given the circumstances of the subject land and this
proposal, I am not persuaded that it is acceptable to rely on such general
awareness campaigns to ensure occupants of the subject land make
informed choices and behave in a way that prioritises the protection of
human life.
122 Sixthly, I am not persuaded by the submissions of the applicant and the
evidence of Mr Allan that if this proposal is not permitted that the land is
effectively sterilised and that this justifies approving the proposal. While
this may be the case with the current proposal in the context of the current
planning framework and the bushfire risk of the subject land and
surrounding area, the policy at clause 13.02-1S clearly seeks for
development not to be approved where a landowner or proponent has not
satisfactorily demonstrated that the relevant policies have been addressed,
performance measure satisfied, or bushfire protection measures can be
adequately implemented. I adopt the position of the Tribunal in
Department of Environment, Land, Water and Planning v Yarra Ranges SC
that
d by a continuance of poor
123 Finally, based on these findings, I find that the proposal is inconsistent with
the strategy for protection of human life at clause 13.02-1S and the
principles for integrated decision making at clause 71.02-3 that seek to
prioritise the protection of human life over all other policy considerations.
Rather, I find that the proposed protection measures to mitigate the risk
posed by the surrounding landscape seek to prioritise the construction of the
dwelling rather than the protection of human life.
CONCLUSION

124 In having found that the proposal does not provide an acceptable response
to the planning policies and provisions that seek to prioritise the protection
of human life I find that no permit should be granted for this proposal. It is
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therefore unnecessary for me to determine whether the removal of the
canopy trees is acceptable.
125 For the reasons given above, the decision of the responsible authority is
affirmed. No permit is granted.

Sarah McDonald
Member
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and bushfire risk
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ORDER
No permit granted
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2
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For Nillumbik Shire Council

Ms Karen McPherson, Town Planner

For Country Fire Authority

Mr Mark Holland, Fire Safety Officer

INFORMATION

Description of proposal

Two (2) lot subdivision of land at 30 Yow Yow
Rising, St. Andrews comprising proposed Lot 1
with an area of 16.35 hectares and proposed Lot
2 with an area of 8.23 hectares. Access to both
lots is via an existing carriageway easement and
private tracks from Yow Yow Rising.

Nature of proceeding

Application under section 77 of the Planning and
Environment Act 1987 to review the refusal to
grant a permit.

Planning scheme

Nillumbik Planning Scheme

Zone and overlays

Rural Conservation Zone (RCZ3)
Bushfire Management Overlay (BMO)

Permit requirements

Clause 35.06-3 to subdivide land into two (2)
lots.
Clause 44.06-2 to subdivide land into two (2)
lots.

Relevant scheme policies and
provisions

VCAT Reference No.P1231/2017

Clauses 10, 11, 13, 16, 21.05, 22.13, 35.06,
44.06, 52.39, 52.47, 57 and 65.
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Land description

The subject land is a single lot (Lot 1 PS
345553G) with an overall area of 24.58 hectares.
It is located at the northern end of an existing
carriageway easement (gravel track) accessed
from Yow Yow Rising which ultimately
connects to Buttermans Track.
The slope of the land falls gently from the north
to south-west by a maximum of 50 metres and is
dissected by a number of waterways and
drainage lines in a north-east to south-west
direction including the Yow Yow Creek. The
areas contain remnant vegetation interspersed by
cleared grassland paddocks hence creating a
mosaic of cleared and vegetated areas across the
subject land.
The subject land has Bushfire Consent
488/2013/21P pursuant to Clause 52.39 to
rebuild two dwellings on the existing lot. The
proposed subdivision would result in a dwelling
on each lot.
Land surrounding the subject site to the east and
north forms part of the Kinglake National Park
and is heavily timbered. Land to the south is an
existing winery. To the west the land is also
steeply undulating but generally open in
character and lightly treed with small groups of
trees. This land has been granted approval for a
four lot subdivision and much of the surrounding
area has been developed for rural residential and
hobby farming lots of varying size from two (2)
hectares upwards.

Tribunal inspection
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REASONS 1
WHAT IS THIS PROCEEDING ABOUT?

1

Mr Robert Marshall (the applicant) seeks approval to subdivide his land at
30 Yow Yow Rising, St. Andrews (the site) into two (2) lots. Proposed Lot
1 would be an irregularly shaped allotment with an area of 16.35 hectares
located on the eastern portion of the site and Lot 2 would equally comprise
an irregular shaped allotment that would be much narrower with an area of
8.23 hectares on the western portion of the site.

2

Both lots would be accessed via a carriageway easement approximately 900
metres in length running south beside the Kinglake National Park to the end
of Yow Yow Rising. Yow Yow Rising is a two way gravel road which
runs approximately 500 metres to Buttermans Track, which is a two-way
bitumen sealed road that provides access either to St. Andrews generally to
the west or Yarra Glen generally to the south-east.

3

The applicant has had aspirations of subdividing his original area of land
(33.46 hectares) into potentially three lots since the late 1970s. In short,
creation of two lots as an initial step towards this aspiration occurred
around 2006/07. However the devastation of the Black Saturday bushfires
in 2009 effectively derailed the process for the applicant.

4

Two dwellings and numerous outbuildings located in the north-east corner
of the site (proposed Lot 1) were destroyed as a result of the bushfire and
due to a combination of financial and emotional stress arising from this
event, was forced to complete a two lot subdivision, creating the current
24.58 hectare site and an 8.88 hectare lot to the south which has since been
completed and sold. The ability for the applicant to pursue his three lot
subdivision at the time (2012/13) was made more difficult by changes to the
Nillumbik Planning Scheme in response to bushfire risk and lack of support
from the Country Fire Authority (CFA) at the time.

5

In 2011, the applicant obtained Bushfire Consent pursuant to Clause 52.39 2009 Bushfire Replacement Buildings of the Nillumbik Planning Scheme
to re-build the two dwellings destroyed in the Black Saturday bushfire. The
purpose of Clause 52.39 is:
buildings used for agriculture damaged or destroyed by the 2009
Victorian bushfires.

6

Initially, the approval was to replace the two dwellings in the same location
(both generally in the north-east corner of the site). However in 2014,
consent was granted by Nillumbik Shire Council, under the same provision,
to move one of the approved dwelling re-build sites to a building envelope

1

The submissions and evidence of the parties, any supporting exhibits given at the hearing and the
statements of grounds filed have all been considered in the determination of the proceeding. In
accordance with the practice of the Tribunal, not all of this material will be cited or referred to in
these reasons.
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located on a cleared area of the site approximately 400 metres to the southwest, which would be on proposed Lot 2.
7

Hence, the context of the site and the proposed subdivision is that, approval
is in place to re-build two dwellings; one in an original location in the
north-east of the site and on proposed Lot 1 and the second, in a new
location to the south-west and on proposed Lot 2. Effectively, the proposed
subdivision now seeks to create two new lots that would each contain a
current approved location for a dwelling.

8

The application for subdivision was referred to the CFA and as a
recommending referral authority, they objected to the application on
position and subsequently determined to refuse to grant a permit. Council
also expressed concerns over the appropriateness of the subdivision in
terms of the purposes of the Rural Conservation Zone Schedule 3 (RCZ3)
its effects on the agriculture use of the site.

9

The applicant considers the proposed two lot subdivision is appropriate and
does not increase bushfire risk. Approval is already in place for re-building
two dwellings on the site and hence human habitation is currently
permitted. The carriageway easement also currently exists and can be
upgraded in accordance with required CFA standards. Given these
elements, the applicant considers the proposed subdivision merely reflects
placing a subdivision line on the map between two dwellings and that of the
existing approvals and conditions. The subdivision does not present, by
itself, a bushfire risk or a conflict with policy relating to bushfire hazard.

WHAT ARE THE KEY ISSUES?

10

I must decide whether or not a permit should be granted and, if so, what
conditions should be applied. I believe that the key issues for consideration
in this case are as follows:
Will the subdivision result in an acceptable outcome in terms of the
purposes of the Rural Conservation Zone?
Whether the subdivision is an acceptable outcome regarding bushfire
risk?

11

Having considered all submissions, the applicable policies and provisions
of the Nillumbik Planning Scheme and inspected the site and surrounding
area, I have decided that a permit should not be granted. My reasons follo w.

PROCEDURAL ISSUES

12

Two procedural issues have arisen in this matter.

13

The first relates to the jurisdiction of what is before the Tribunal, raised by
the applicant during the hearing.

14

At around the same time that the proposed subdivision was being
determined by Council, the applicant also sought an amendment to the
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Bushfire Consent issued under Clause 52.39 for re-building the two
dwellings destroyed on Black Saturday. The requested amendment sought
to shift the location of the approved dwelling re-build in the north-eastern
corner of the site, on proposed Lot 1, to another location within proposed
Lot 1 in order to reduce the level of bushfire risk and the Bushfire Attack
Level (BAL) for the dwelling. Council determined to refuse to allow the
amendment to the Bushfire Consent based on the concerns expressed by the
CFA regarding bushfire risk. The applicant requested whether the refusal
by Council to grant an amendment to the Bushfire Consent could be
considered as part of the review application before me.
15

The review
refuse to grant a permit for a two (2) lot subdivision. It is a review made
pursuant to section 77 of the Planning and Environment Act 1987 (P&E
Act). I note that the application for planning permit (Permit Application
No. 376/2016/14P) was made out for a two lot subdivision with no
reference to seeking approval for bushfire consent to construct a dwelling
on Lot 1 or for an amendment of any approved building envelopes or
dwelling re-builds.

16

The applicant submitted that the Bushfire Management Statement (BMS)
prepared to support the permit application for subdivision had focussed
extensively on the approved building envelopes and the benefit of
amending the location of one of the approved dwelling re-builds to reduce
its bushfire risk.

17

The confusion between subdivision of land and demonstration of how safe
the siting and design of a dwelling and its defendable space on proposed
lots can often be confusing in terms of what is the primary form of
development for which permission is sought. In this case, the permission
sought and the discretion before me relates only to subdivision.

18

The Council requested further information which, amongst other matters,
sought an amended plan detailing the location of the building envelope for
Lot 2 and buildings on Lot 1 that were approved under the Bushfire
Consent in relation to the proposed property boundaries for Lots 1 and 2. It
is clear that this information was to support consideration of the subdivision
proposal and not in relation to any changes proposed to the Bushfire
Consent.

19

The decision made by Council to refuse to amend the Bushfire Consent is
one that requires a separate application for review to be made to the
Tribunal pursuant to section 149 of the P&E Act. No such application was
made with the Tribunal and my jurisdiction is limited to that of the
proposed two lot subdivision.

20

The second procedural issue relates to Amendment VC140 2 to the
Nillumbik Planning Scheme, which made changes to planning policy at

2

Amendment VC140 was gazetted after the hearing on 12 December 2017.
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Clause 10.04 Integrated decision making and Clause 13.05-1 Bushfire
planning. I provided the opportunity for parties to make written
submissions to the Tribunal on the implications of the changes to bushfire
policy.3 Submissions were received from Council, the CFA and on behalf
of the applicant from Best Hooper Lawyers and Mr Francis and have been
considered as part of my deliberations.
WILL THE SUBDIVISION RESULT IN AN ACCEPTABLE OUTCOME IN
TERMS OF THE PURPOSES OF THE RURAL CONSEVATION ZONE?

21

The site is in the Rural Conservation Zone Schedule 3 (RCZ3). Council
expressed concern that the proposed subdivision does not support the
purposes of the RCZ3.

22

The purposes of the RCZ relevant to the subdivision include:
To conserve the values specified in a schedule to this zone.
To protect and enhance the natural environment and natural processes
for their historic, archaeological and scientific interest, landscape,
faunal habitat and cultural values.
To protect and enhance natural resources and the biodiversity of the
area.
To encourage development and use of land which is consistent with
sustainable land management and land capability practices, and which
takes into account the conservation values and environmental
sensitivity of the locality.
To provide for agricultural use consistent with the conservation of
environmental and landscape values of the area.
To conserve and enhance the cultural significance and character of
open rural and scenic non urban landscapes.

23

The Conservation value specified in Schedule 3 to the RCZ is:
To ensure land use changes do not have an adverse impact on the
landscape or strategic environmental values of the land.

24

The decision guidelines for the RCZ4 includes reference to how
development (which includes subdivision) conserves the values identified
for the land in the Schedule and protects and enhances the environmental,
agricultural and landscape qualities of the site and its surrounds. There is
also reference to the use of a land management plan that can integrate
development with sustainable land management and address the protection
and enhancement of native vegetation and waterways, stabilisation of soil
and pest plant and animal control.

25

The RCZ3 calls for land uses including that of dwellings and agricultural
activity to be subservient to the environment and conservation values of the
land. This is reflected by both agriculture and a dwelling requiring a

3

By Order dated 19 December 2017.
Found at Clause 35.06-6.

4
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permit, with a dwelling subject to the condition for only one dwelling on a
lot. Schedule 3 to the RCZ also includes an 8 hectare minimum subdivision
area.
26

Prior to the hearing, the applicant had foreshadowed a request to amend the
subdivision layout, which would have had the result of more evenly
balancing the area of each lot by locating the internal lot boundaries to
follow existing waterways and areas of remnant vegetation. The outcome
of the change would have been to place those parts of the site with cleared
pasture for agricultural use into a single lot and move away from having
this area dissected by lot boundaries.

27

At the commencement of the hearing, the applicant withdrew this request
and opted to pursue the current plan of subdivision layout.

28

cally that the foreshadowed change to the
internal lot boundaries represented a more considered design response. It
avoided splitting a large cleared area that could be retained for agricultural
purposes, whilst better recognising waterways and remnant areas of
vegetation on the site. Ms McPherson considered the current layout design
was not as positive in retaining the ability to use cleared land areas for
agricultural purposes whilst protecting conservation values associated with
remnant vegetation, waterways and drainage lines dissecting the site.

29

Ms McPherson acknowledged that whilst there is already a strong presence
of rural residential land use in the locality, the planning scheme recognises
is a strong emphasis
on conservation of environmental and landscape values of the area under
the RCZ.

30

I note that the applicant has a conservation covenant on the title of the site
and has undertaken much effort through internal fencing of remnant
vegetation in retaining and enhancing those remnants as well as waterways
and drainage lines that run through the site. This was readily apparent from
my inspection of the site.

31

However, a shortcoming of the proposal is the lack of a land management
plan that could have better portrayed how the purposes of the RCZ3 would
be integrated into both the design response of the proposed subdivision and
ongoing commitment to conserving and managing the environmental values
of the site. This is not a shortcoming that I consider alone is fatal to the
proposal, but I do consider it represents a cumulative element of failure
with what is proposed.

32

I also consider the proposed layout is a poor response to the existing
conditions of the site. The internal boundary dissecting a large cleared area
of pasture in the western half of the site is a poor outcome with respect to
any potential ability to conduct agricultural pursuits. It is clear from the
design of the lot layout pattern that it is designed primarily to encompass
the approved amended building envelope location, which sits on a high
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point on the site with commanding views over the adjoining vineyards and
surrounding countryside.
33

I find the consideration of the relationship between the subdivision and the
purposes of the RCZ3 inadequate and that the emphasis on the presence of
the conservation covenant and the past efforts of the applicant, although of
good intent, of little comfort given the outcome of the subdivision is to
introduce new landowners in the locality who would have little guidance
result of the proposed subdivision.

WHETHER THE SUBDIVISION IS AN ACCEPTABLE OUTCOME
REGARDING BUSHFIRE RISK?

34

Bushfire risk is a prominent issue given the site is affected by the Bushfire
Management Overlay (BMO). This is recognised under the revised policy
at Clause 13.05-1 Bushfire planning where it now specifically requires the
policy to be applied to all planning and decision making under the P&E Act
in relation to land which is subject to the BMO. It is further reinforced by
the fact that the site was impacted by the Black Saturday bushfires which
promulgated the introduction of the BMO and the policy framework around
bushfire risk and planning.

35

The applicant submitted a BMS to support the application for subdivision.
The BMS classified the landscape type and vegetation type, upon which
defendable slope and BAL designation have been identified for both the
approved building site and approved building envelope for each proposed
lot.

36

The CFA have objected to the proposal and disagrees with the identification
of both landscape and vegetation types in the BMS. The applicant and Mr
Francis identified the site within landscape type 3, which has the following
characteristics:
An area where the type and extent of vegetation located more than 150
metres from the site may result in neighbourhood-scale destruction as
it interacts with the bushfire hazard on and close to a site.
Bushfire can approach from more than one aspect.
The site is in a location that is not managed in a minimum fuel
condition.
Access to an appropriate place for shelter is not certain.

37

The CFA considers landscape type 4 is a more relevant description of the
area around within which the site is located, which includes the following
characteristics:
A more extreme fire risk.
Fires have more time to grow and develop before impacting.
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Evacuation options are limited or not available.
38

The difference in landscape types is also reflected in the classification of
vegetation types with the applicant and Mr Francis suggesting woodland
type vegetation whilst the CFA consider forest is more accurate with greater
extents of understorey vegetation. I consider this a reflection of the
difference between areas in the Kinglake National Park compared to areas
of remnant vegetation found outside of the National Park that comprise
patches of vegetation that are much closer to and on the site.

39

There is general recognition that the presence of the Kinglake National Park
and the dense vegetation in the Park presents a high fire risk from the north
and east and that a mix of pasture grassland, remnant woodland and
vineyards present a risk from the west.

40

The primary view of the CFA is that the site is at unacceptable bushfire risk
due to the landscape fire behaviour having the potential to significantly
impact proposed Lot 1. It appears proposed Lot 2 and the approved
building envelope on that proposed lot does not engender as much concern,
however, I note that it too would be a lot that is as exposed to the level of
risk as that of Lot 1.

41

The difference in landscape type and vegetation type classifications
between the applicant and the CFA means that the proposed subdivision
and the approved building site on proposed Lot 1 is at an unacceptable risk
from bushfire and the potential for loss of life and property.

42

Mr Holland considered that, given the forest vegetation classification, the
approved dwelling re-build in the north-east part of the site (on proposed
Lot 1) would have an insufficient defendable space area and that, based on
fire modelling, would be immersed in flames from a passing fire front. This
presents a considerable risk, particularly in the context of the fire behaviour
likely in the broader landscape. In terms of the proposed subdivision, he
considered its design fails to take account of the wider landscape bushfire
effects and has been limited to local bushfire risk.

43

The applicant argues that given the approval for re-building the dwelling in
the same location as that destroyed on Black Saturday (located on proposed
Lot 1) and the approved new location for the building envelope that would
be on proposed Lot 2, the subdivision creates little increase in risk from
bushfire. Hence, from a bushfire hazard perspective, the subdivision has
little impact and should be approved. The applicant considers that because
the application is limited to a subdivision and no dwelling is proposed
under the application, there is no effect on the risk to human life. This
policy is, in effect, not relevant.

44

I do not agree with the above sentiment. Among the changes from
Amendment VC140 was the inclusion in Clause 10.04, which relates to
integrating conflicting policies in favour of net community benefit and
sustainable development for the benefit of present and future generations,
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the prioritisation, in bushfire affected areas, the protection of human life
over all other policy considerations. A permit is required for subdivis ion
under both the RCZ and BMO. Consideration of the permit application
calls up the purposes of the RCZ3 and BMO and relevant policy including
that of Clause 10.04. The BMO under Clause 44.06-4 calls up the
requirements of Clause 52.47 Planning for Bushfire and that an
application must meet the requirements of that clause.
45

What the applicant does have approval for is the re-building of two
dwellings and a number of outbuildings that were destroyed on Black
Saturday. This represents the outcome of two dwellings on a single titled
parcel of land. The proposed two lot subdivision is a new form of
development that requires permission and hence opens the ambit for
consideration of a range of policies and provisions relevant to a proposal to
subdivide land. Hence, Clause 10.04 as it now exists is applicable, as is
Clause 13.05, Clause 44.06 (BMO) and Clause 52.47. I do not consider it
appropriate to disconnect the consideration of relevant policy and
provisions of the planning scheme relating to bushfire risk because of the
current approval for two dwellings and their associated human habitation on
the site.

46

lot
is defined in Clause 72 of the Nillumbik Planning Scheme as; a part
(consisting of one or more pieces) of any land (except a road, a reserve, or
common property) shown on a plan, which can be disposed of separately.

47

The effect of the subdivision is to create two new lots or to create a new lot
in addition to the lot that exists. The proposed permit application seeks to
change the current approved outcome of two dwellings on a single lot to
one whereby the outcome would be two lots each with an approved
dwelling. The effect of the subdivision is to reinforce the separation of the
two dwellings by way of creation of a lot which can each be disposed of
separately. In terms of bushfire risk, such an outcome is an increase in the
level of risk due to the potential future presence of two separate
landowners, and reinforcement of two dwellings being constructed and
separately occupied.

48

Amendment VC140 also changed policy at Clause 13.05-1. The policy
objective is:
To strengthen the resilience of settlements and communities to
bushfire through risk-based planning that prioritises the protection of
human life.

49

The policy requires that it must be applied to all planning and decision
making under the P&E Act relating to land, which is relevant to the permit
trigger under the BMO.

50

those relating to Protection of human
life:
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Give priority to the protection of human life by:
Prioritising the protection of human life over all other policy
considerations.
Directing population growth and development to low risk
locations and ensuring the availability of, and safe access to,
areas where human life can be better protected from the effects
of bushfire.
Reducing the vulnerability of communities to bushfire through
the consideration of bushfire risk in decision-making at all
stages of the planning process

51

Under the strategy Bushfire hazard identification and assessment, are
references, amongst others to:
Considering and assessing the bushfire hazard on the basis of:
Landscape conditions - meaning the conditions in the landscape
within 20 kilometres and potentially up to 75 kilometres from a
site;
Local conditions - meaning conditions in the area within
approximately 1 kilometre from a site;
Neighbourhood conditions - meaning conditions in the area
within 400 metres of a site; and,
The site for the development.
Consulting with emergency management agencies and the relevant
fire authority early in the process to receive their recommendations
and implement appropriate bushfire protection measures.
Not approving development where a landowner or proponent has not
satisfactorily demonstrated that the relevant policies have been
addressed, performance measures satisfied or bushfire protection
measures can be adequately implemented.

52

The CFA considers these policies have not been satisfied. The applicant
has not satisfactorily demonstrated adequate mitigation of bushfire risk at
the landscape level. The CFA believe the proposed subdivision, its layout
design and approved building site on proposed Lot 1 all fail to be in a low
risk location and which does not have a safe access to an area where human
life can be better protected from the effects of bushfire.

53

I agree. Mr Holland demonstrated that the site is located in a landscape that
can be subject to extreme fire behaviour. There is potential for fire to grow
and develop over many hours through uninterrupted forest fuels and
undulating terrain with slopes of up to 20 degrees. There are numerous
valleys and ridges that have a north-west to south-east alignment that
matches hot and dry summer north-westerly wind patterns that can channel
and increase fire behaviour close to the site.

54

Mr Holland stated:
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The combination of these factors gives rise to a landscape with
potential for a bushfire to build momentum and to an intensity that
produces destructive bushfire behaviour which generates strong
convective winds. These convective winds can damage structures and
emanate from any direction, increasing the unpredictability of the fire.
Accordingly, in such conditions, a bushfire front could advance from
any aspect, and not necessarily from the north-westerly to southwesterly direction of the typical Victorian prevailing summer weather
conditions.

55

Mr Holland considered these landscape fire factors have the potential to
produce extreme ember attacks and fire spotting that can coalesce into
major new fire fronts. The combination of unmodified vegetation, change
in topography and remnant areas of protected vegetation all contribute to an
extreme risk. This has already been demonstrated on the site with the
events of Black Saturday. The most significant fire risk to the site is from
the north and west, of which the vegetation type identified by the CFA is
forest5 to the south-west, north to south-east of the site. The bushfire risk
from the landscape to the site is further heightened by the long access to a
bitumen road for evacuation purposes.

56

Both the BMO and Clause 52.47 seek to ensure development is only
permitted where the risk to life and property from bushfire can be reduced
to an acceptable level. It also requires development to be located and
designed to appropriately respond to bushfire hazard. Clause 52.47-2.4
Subdivision objectives looks to provide lots that are capable of being
developed in accordance with the objectives of the Clause. Approved
Measure AM5.1 requires an application to subdivide land to demonstrate
that each proposed lot is capable of meeting defendable space requirements
and approved measures in Clauses 52.47-2.1 and 52.47-2.3.

57

Approved Measure AM2.1 requires that bushfire risk to development from
the landscape beyond the site can be mitigated to an acceptable level. The
subdivision layout and the location of the approved dwelling re-build on
proposed Lot 1 (in the north-eastern part of the site) is a concern to the CFA
due to the close proximity of forest type vegetation (as apart from the
woodland vegetation classification provided by the applicant and Mr
approved dwelling re-build on proposed Lot 1 was in recognition of the
failure of the location to appropriately account for bushfire risk. The extent
of risk now of concern to the CFA and Council. I agree that, although the
location of the dwelling re-build exists, its location does not assist in
demonstrating confidence that approving the subdivision would mitigate
that risk and that it would enhance this dwelling becoming a place where
human life and property is subject to unacceptable bushfire attack.

5

The September 2017 Technical Guide published by the Department of Environment, Land, Water
and Planning on Planning Permit Applications in the BMO advises that vegetation type should
always be classified on the basis of what it will be at maturity or in its long term condition. Hence,
vegetation following a bushfire should be classified according to what it will be once regenerated.
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58

This proposal is unique given the circumstances with the current approved
locations for dwelling re-builds and the requirement for permission to
subdivide the site that creates a lot for each dwelling. The applicability of
Clause 52.47-2.4 is somewhat confused because the application is
effectively a subdivision of approved development. The applicant
considers this situation makes consideration of the subdivision clear cut.

59

Despite these views, and as I have mentioned earlier, a separate permit is
required to subdivide land. The same policy framework is applicable given
the zoning and overlay coverage. Overall guidance is provided by
integrating policies and provisions for net community benefit and
sustainable development but with the added consideration of protecting
human life and property in areas affected by bushfire risk.

60

In regard to this, I am not convinced that the subdivision of the site is an
acceptable outcome. The facts are clear in terms of the past impacts on the
events of Black Saturday. The loss of life and the damage left behind from
that event should not be forgotten and despite the heartache, orderly
planning should not be compromised by continuance of past planning
decision making and by what has occurred in the past.

61

I also consider the lack of support from the CFA to be a telling element that
including
subdivision needs to demonstrate that risk from the effects of bushfire can
be
foreboding description of the extreme bushfire risk in this area, which the
applicant was unable to dissuade otherwise.

62
this, it would be of more benefit to the Tribunal for evidence in relation to
bushfire risk to have been more independent and perhaps more of a peer
review form.
CONCLUSION

63

For the reasons given above, I am unable to support the proposed two lot
subdivision and the decision of the responsible authority is affirmed. No
permit is granted.

Christopher Harty
Member
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Squires
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Yarra Ranges Shire Council
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VicRoads Metropolitan South East Region

SUBJECT LAND

1854 Warburton-Woods Point Road,
MCMAHONS CREEK VIC 3799
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Michelle Blackburn, Member
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CITATION

810

ORDER
No permit granted

1

In application P2106/2018 the decision of the responsible authority is
affirmed.

2

In planning permit application YR-2018/394 no permit is granted.

Michelle Blackburn
Member
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Mr Ian Brownlie
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INFORMATION

Description of proposal

Use and development of the site for a dwelling,
outbuilding and wind turbine.

Nature of proceeding

Application under section 77 of the Planning and
Environment Act 1987 to review the refusal to
grant a permit.

Planning scheme

Yarra Ranges Planning Scheme

Zone and overlays

Green Wedge Zone, Schedule 5
Bushfire Management Overlay
Restructure Overlay, Schedule 91

Permit requirements

Clause 35.04-1 Use of land for the purposes of a
dwelling.
Clause 35.04-5 Buildings and works associated
with a Section 2 use, within 100 metres of a
Road Zone Category 1, within 5 metres of a
boundary and within 100 metres of a dwelling
not in the same ownership.
Clause 44.06-2 Construct a building or construct
or carry out works associated with the use of
land for the purposes of accommodation.
Clause 45.05-2 Construct or extend a dwelling or
other building.

Land description

The site is located on the eastern side of
Warburton-Woods Point Road. It is irregular in
shape. The widest point of the site is its street
frontage of 24.43 metres. It narrows along its
length to a width of 16.586 metres along its rear
boundary. It has a depth (southern side
boundary) of 52.31 metres and an area of around
1,092.7 square metres.
The site is currently developed with two
outbuildings and contains three large Eucalyptus
trees across its frontage, with the balance of the
land being cleared of vegetation.
It takes access of Warburton-Woods Point Road
via an informal gravel cross-over located in the
north-western corner of the frontage.
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REASONS 1
WHAT IS THIS PROCEEDING ABOUT?

1

The applicant wants to build a dwelling on a site in McMahons Creek and
has applied for a planning permit to enable him to do so.

2

McMahons Creek is a small cluster of houses surrounded by bushland. The

3

Both the Country Fire Authority (CFA) and the bushfire consultant
engaged by the applicant have categorised the bushland as posing an
extreme bushfire risk. The CFA say the bushland contains extreme
amounts of fuel across significant distance and on complex mountainous
topography.

4

The site is subject to a Bushfire Management Overlay (BMO) under the
Yarra Ranges Planning Scheme (scheme). This overlay requires a permit
for the development of the proposed dwelling and consideration of bushfire
risk is a key matter relevant in deciding whether to grant that permit.

5

A permit is also required for the use and development of the site for a
dwelling under the Green Wedge Zone, Schedule 5 (GWZ5). The purpose
of the GWZ5 is focused upon agricultural not residential purposes. While,
the site is not in a zone which town planning recognises as being primarily
for residential or township purposes, use of land for a dwelling is not
prohibited in the GWZ5 and I am able to consider the application.

6

The CFA are a determining referral authority for decisions under the BMO
and objected to the grant of a permit on the basis of bushfire risk.
Accordingly, Council refused to grant a permit for the proposed dwelling.
The applicant has sought review of this decision with this Tribunal.

7

The applicant says that a permit for the use and development of the site for
a dwelling should be granted and that bushfire risk can be managed,
including by relying on a firebreak located at edge of the bushland along the
boundary of his site. The firebreak is on Crown land.

8

For the reasons I explain below, I am not satisfied that the proposal
appropriately protects human life or manages bushfire risk. For these
reasons, I have decided that a permit should not be granted for the use and
development of the site for the proposed dwelling.

WHAT ARE THE KEY ISSUES?

9

As I have explained, a key consideration as to whether to grant a permit for
the proposal under the BMO is the response of the proposal to bushfire risk.

1

The submissions and evidence of the parties, any supporting exhibits given at the hearing, and the
statements of grounds filed; have all been considered in the determination of the proceeding. In
accordance with the practice of the Tribunal, not all of this material will be cited or referred to in
these reasons.
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The proposal must meet certain requirements of the scheme relating to
bushfire planning for a permit to be granted under the BMO.
10

There are a broader range of matters relevant to my decision as to whether
to grant a permit for the proposal under the GWZ5. However, the response
of the proposal to general policies of the scheme relating to bushfire (e.g.
clause 13.02-1S) is also a key factor in this decision. This is made clear by
clause 71.02-3 of the scheme. This clause says that while town planning
decisions are generally to be made in an integrated manner by balancing
conflicting objectives in favour of net community benefit and sustainable
development, the situation is different in bushfire affected areas. In respect
of bushfire affected areas, clause 71.02-3 says:
However, in bushfire affected areas, planning and responsible
authorities must prioritise the protection of human life over all other
policy considerations.

11

This means that even if there were other considerations weighing in favour
of granting a permit under the GWZ5, it is the protection of human life
from bushfire which I must prioritise in reaching my decision on the
s query about
which lives are to be protected, I note that the lives to be protected are not
just those of the applicant and others who may reside in the dwelling with
him. It is also the lives of emergency service personal who may be called
upon to defend the dwelling in the event of a bushfire, and, as planning
permission runs with the land, it is also the lives of other future owners and
occupiers of the proposed dwelling.

12

It follows from the above that the way in which the proposal addresses
bushfire risk is a threshold issue in this case. If the proposal is not an
acceptable response to the bushfire risks associated with the site, then this
will lead to me refusing to grant a permit for the proposal, irrespective of
other town planning considerations.

13

If, however, I do find the proposal to be acceptable in respect of its
response to the bushfire risks of the site, then I must consider whether to
grant a permit for the proposal having regard to the broader town planning
matters relevant to any decision under the GWZ5 and also under the
Restructure Overlay applying to the site.

DOES THE PROPOSAL APPROPRIATELY ADDRESS BUSHFIRE RISK?
Overall conclusion

14

The BMO requires the proposal to meet the requirements of clause 53.02.
Clause 53.02 sets out objectives which must be met by the proposal. As
the site is not in any of the zones listed in clause 53.02-1, the objectives
which must be met by the proposal are those contained in clause 53.02-4,
namely the:
Landscape siting and design objective;
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Defendable space and construction objective
Water supply and access objective
15

Clause 53.02 sets out approved measures for each objective. If these
approved measures are achieved then the objectives are met. If the
approved measures are not achieved, then consideration needs to be given
as to whether the objective is met by an alternative measure. Some
alternative measures are set out in clause 53.02 but unspecified alternative
measures may also be found to meet the relevant objective.

16

Decision guidelines of clause 53.02 require consideration of a range of
matters, including
The bushfire hazard landscape assessment, the bushfire hazard
site assessment and the bushfire management statement
submitted with the application.
The impact of any State, regional or local bushfire management
and prevention actions occurring around the site and in the
wider area on the bushfire hazard and the level of risk to the
proposed development.
Whether the proposed development meets the objectives of
Clause 53.02-4 regardless of other measures which may be
available, including private bushfire shelters, community
shelters and the presence of places of last resort.
Whether the proposed measures can be practically implemented
and maintained in conjunction with the ongoing use of the land.
Whether the use of an alternative measure meets the relevant
objective having regard to the bushfire hazard and the nature of
any constraint that prevents the applicable approved measure
from being implemented.
If one or more of the objectives in Clause 53.02-4 will not be
achieved in the completed development, whether the
development will, taking all relevant factors into account,
reduce the bushfire risk to a level that warrants it proceeding.
Whether the risk arising from the broader landscape can be
mitigated to an acceptable level or warrants the development not
proceeding.

17

The CFA says that the proposal does not include approved or alternative
measures which are appropriate to meet two of the objectives of clause
53.02-4. For the reasons I explain below, I agree with the CFA.

18

While the applicant pointed to other measures available off-site, including
the local CFA station and the potential to take shelter in a culvert under a
road, I am not satisfied that these are sufficient measures to mitigate the risk
of bushfire. Furthermore, the decision guidelines of clause 53.02 make it
clear that I am to consider whether the objectives of clause 53.02-4 are met
irrespective of such potential shelters.
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19

In accordance with the decision guidelines, I have also considered whether
the development will nonetheless reduce the bushfire risk to a level that
warrants it proceeding. For the reasons I explain below, I do not consider
the proposal to reduce bushfire risk.

20

It follows from the above, that as I have found that the proposal does not
meet the objectives of clause 53.02 or otherwise reduce bushfire risks, I
have decided that a permit should not be granted for the proposal under the
BMO.

21

As I explained above, bushfire risk is also a key issue in my decision as to
whether to grant permission for the use and development of the site under
the GWZ5. I find the failure of the proposal to appropriately address the
requirements of the BMO means it also fails to be an acceptable response to
broader planning policies of the scheme calling for the prioritisation of the
protection of human life from bushfire risk. As this is a matter I must
prioritise over all other planning considerations, the failure of the proposed
use and development of the site to result in an acceptable level of bushfire
risk for future occupants and other persons has led me to decide to refuse to
grant a permit for the proposal under the GWZ5.

Landscape siting and design objective

22

Clause 53.02-4.1 sets out the following landscape siting and design
objectives which must be met by the proposal:
Development is appropriate having regard to the nature of the
bushfire risk arising from the surrounding landscape.
Development is sited to minimise the risk from bushfire.
Development is sited to provide safe access for vehicles,
including emergency vehicles.
Building design minimises vulnerability to bushfire attack.

23

The following Approved Measures (AM 2.1, AM 2.2 and AM 2.3), if
achieved, mean the above landscape siting and design objectives are met:
AM 2.1

The bushfire risk to the development from the landscape
beyond the site can be mitigated to an acceptable level.

AM 2.2

A building is sited to ensure the site best achieves the
following:
The maximum separation distance between the
building and the bushfire hazard.
The building is in close proximity to a public road.
Access can be provided to the building for
emergency service vehicles.

AM 2.3

A building is designed to be responsive to the landscape
risk and reduce the impact of bushfire on the
building
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24

The CFA conceded that the modest size and simple design of the building
meet the design objective of AM 2.3. However, it says that the proposal
fails to meet AM 2.1 and AM 2.2 and therefore fails to meet the landscape
and siting objectives of clause 53.02-4.

25

I agree with the CFA that the proposal fails to meet AM 2.1 and 2.2 as:
The absence of sufficient defendable space on the property means that
bushfire risks cannot be mitigated to a degree which would allow a
Bushfire Attack Level 40 (BAL 40) construction standard. I have
explained why I consider this to be the case in the below section
discussing the defendable space objectives of the BMO. No measures
have been proposed which would mitigate such a high level of
bushfire risk to an acceptable level and, having regard to the risk
posed by the broader landscape, this may not be possible. This is
contrary to AM 2.1. The bushfire management statement filed with
the application (the Terramatrix Report)2 says that given the site is
narrow and runs parallel to the adjacent bushland, that any alternative
siting options will not appreciably influence the risk. In my view, this
supports the position of the CFA that it may not be possible to
mitigate bushfire risk to acceptable levels on this site.
The dwelling is proposed to be located at the rear of the property and
only around 1.4 metres from the boundary closest to the adjoining
bushland (the northern boundary). This is contrary to AM 2.2. The
Terramatrix Report suggested that the landscape risk could also be
reduced by the implementation of other BMO requirements, including
BAL construction standard. However, this suggestion is made on the
at sufficient defendable space is
provided for BAL 40 construction standards to be utilised. As I
explain below, I do not agree with this assessment.

26

There was some discussion at the hearing about the potential for a permit
condition to require relocation of the proposed dwelling. Putting aside the
significant change to the proposal that this would entail which may require
readvertising and reassessment of the proposal against broader town
planning policies, I do not consider relocation of the proposal capable of
resolving bushfire risks. While, it may be theoretically possible for the
proposal to be relocated on the site so as to achieve AM 2.2, as I explain
further below relocation would not assist the proposal to meet the BMO
objective relating to defendable space as there is no place on the site where
the proposed dwelling could be re-located so as to achieve the necessary
defendable space. Indeed, in addition with the overall landscape hazard
risks, it may be that it is not possible to mitigate bushfire risk to an
acceptable level on this site.

2

This report was prepared by Terramatrix, also contained a landscape and site hazard assessment
and was dated November 2018.
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27

Furthermore, the applicant explained that relocating the proposal toward the
front of the site would create difficulties for the functioning of a septic
waste system.

28

There were no other alternative measures put forward by the applicant
which were appropriate to meet the objectives of clause 53.02-4.1.

29

It follows from the above the proposal does not achieve the approved
measures or any appropriate alternative measures and therefore, does not
meet the landscape siting and design objective of clause 53.02-4.1.

Defendable space and construction objective

30

Clause 53.02-4.2 sets out the following defendable space and construction
objective which must be met by the proposal.
Defendable space and building construction mitigate the effect
of flame contact, radiant heat and embers on buildings.

31

The following Approved Measure (AM 3.1) specified in clause 53.02-4.2 is
relevant to the proposed dwelling and if achieved, means the above
defendable space and construction objective is met:
AM 3.1

A building used for a dwelling (including an extension or
industry, office or retail premises is provided with
defendable space in accordance with:
Table 2 Columns A, B or C and Table 6 to Clause
53.02-5 wholly within the title boundaries of the
land; or
If there are significant siting constraints, Table 2
Column D and Table 6 to Clause 53.02-5.
The building is constructed to the bushfire attack level that
corresponds to the defendable space provided in
accordance with Table 2 to Clause 53.02-5.

32

Table 2 of clause 53.02 sets out the defendable space area (measured in
distance from the building façade) that must be provided. This varies
depending on the slope and vegetation coverage of the surrounding land.
The CFA agreed with the categorisation used in the Terramatrix Report of
the relevant slope class as
and the vegetation
classification a
There is also no dispute that there are siting
constraints which make it appropriate to apply Column D of Table 2.

33

Applying all of the above, Table 2, Column D, requires 24 metres of
defendable space around the proposed dwelling to be provided and BAL 40
construction standards being adopted for the proposed dwelling.

34

The site is 24.435 metres wide at its widest point. It is therefore not
possible for a dwelling to be located anywhere on the site so as to enable a
24 metre wide defendable space area around the dwelling to be provided
within the title boundaries of the site.
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35

Therefore, the proposal would need to rely upon surrounding land to the
north, south and east for the provision of its defendable space. Its location
to the rear of the site means that it can provide 24 metres of on-site
defendable space to the west of the dwelling, as the site length is over 50
metres.

36

There is an alternative measure specified in clause 53.02-4.2 (i.e.
Alternative Measure 3.3) which contemplates defendable space being
provided on adjoining land. It says:
Adjoining land may be included as defendable space where
there is a reasonable assurance that the land will remain or
continue to be managed in that condition as part of the
defendable space.

37

This alternative measure makes it clear that the key issue in the provision of
off-site defendable space is considering whether it will continue to be
managed as defendable space.

38

The ongoing management requirements for defendable space are set out in
Table 6 of clause 53.0-2, and are:
Grass must be short cropped and maintained during the declared
fire danger period.
All leaves and vegetation debris must be removed at regular
intervals during the declared fire danger period.
Within 10 metres of a building, flammable objects must not be
located close to the vulnerable parts of the building.
Plants greater than 10 centimetres in height must not be placed
within 3 metres of a window or glass feature of the building.
Shrubs must not be located under the canopy of trees.
Individual and clumps of shrubs must not exceed 5 square
metres in area and must be separated by at least 5 metres.
Trees must not overhang or touch any elements of the building.
The canopy of trees must be separated by at least 5 metres.
There must be a clearance of at least 2 metres between the
lowest tree branches and ground level.
Unless specified in a schedule or otherwise agreed in writing to the
satisfaction of the relevant fire authority.

39

The CFA has not raised concerns about these vegetation requirements being
met on land to the south or east of the site. I understand this is on the basis
that land to the south and east are developed with dwellings and
consequently that land already must be managed in accordance with the
above vegetation requirements.

40

However, land to the north of the site is bushland. This bushland is owned
by the Crown and managed by the Department of Environment, Land,
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Water and Planning (DELWP). There is a strip of this Crown land
immediately abutting the site boundary which is largely cleared of
vegetation.
41

Three letters from DELWP (and predecessors) were provided to me by the
applicant setting out information about the way in this bushland is
managed. The first of these was from 2009 and indicated that the cleared
section of the bushland immediately abutting the site was managed as a
firebreak. However, given this letter is 10 years old, it does not assist me
with what I need to understand, which is whether the firebreak is will be
managed as defendable space (i.e. consistent with the requirements of Table
6 of clause 53.02) now and in the future.

42

The next two letters were sent in October 2018 and February 2019. They
both provide a similar account of the way in which the bushland (including
the firebreak) is managed, confirming that:
Regular fuel reduction burns are carried out on this land (with a
general frequency of 7 to 10 years); and
Annual slashing is carried out on the firebreak.

43

The letters also confirm that this management regime is intended to be
maintained into the foreseeable future.

44

The applicant also confirmed that in his experience the current extent of
vegetation management carried out by DEWLP within the firebreak was
annual slashing.

45

While these measures are relevant to my understanding of the broader
landscape risk to the proposal, annual slashing is not sufficient to meet the
defendable space management requirements of Table 6, such as the
requirements for short cropped grass and regular removal of leaves and
vegetation debris throughout the declared fire danger period.

46

The fact that DELWP do not maintain the firebreak as defendable space in
accordance with Table 6 requirements appears to be confirmed in its most
recent letter which states that:
established and maintained in a way that the Department can
guarantee.

47

In that same letter DELWP also states that it does not consider it
appropriate to manage risk created on private land using Crown land for
defendable space.

48

All of this means that I am not satisfied that there is any prospect of the
firebreak being managed as defendable space in accordance with the
requirements of Table 6. The firebreak therefore cannot be relied upon as
part of the defendable space for the proposed dwelling.

49

I note that that there was also a dispute between the parties as to whether
the firebreak was wide enough to provide defendable space. It is not
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necessary for me to consider this issue. This is because, even if it was wide
enough, I have found that the firebreak cannot be relied upon as part of the
defendable space for the dwelling.
50

The applicant also indicated that he carried out his own maintenance of the
firebreak, in addition to that carried out by DELWP. However, in response
to my questions, the applicant confirmed that he had no documented right to
do this into the future. Therefore, I cannot rely on his management of the
firebreak as defendable space. As indicated in the correspondence from
DELWP outlined above, the focus of management for this land is for the
benefit of the public as a whole, not for the benefit of a particular
individual.

51

It follows from the above that I find that the defendable space required by
AM 3.1 is not achieved by the proposal on the site. Nor is it able to be
achieved off-site. This is irrespective of the siting of the proposed
dwelling, as the width of the site means that there is no place on the site
where a dwelling could be located so as to provide sufficient defendable
space to its north.

52

There were no other alternative measures put forward by the applicant
which were appropriate to meet the defendable space and construction
objective of clause 53.02-4.2.

53

Therefore, I conclude that the defendable space and construction objective
of clause 53.02-4.2 is not met by the proposal.

Does the proposal otherwise reduce bushfire risk?

54

The Terramatrix Report concludes that the proposal results in an overall
reduction in fire risk. It appears to reach this conclusion on the basis that
the land is already used as a dwelling.

55

There is no dwelling constructed on the site. The applicant says that he
nonetheless uses the site for residential purposes, living in a tent-like shelter
on the land. He says that he is able to do so pursuant to existing use rights
confirmed by the Council in 2006.

56

In support of this submission, the applicant handed up a letter from the
Council dated 30 November 2006. This letter said that the applicant had
provided Council with
a poor standard of proof to establish
an existing use right . However, the letter went on to say that that given
, Council
would not proceed with any planning enforcement action against the
applicant.

57

Councils have a discretion as to whether they pursue enforcement action in
respect of a potential contravention of planning requirements. A decision
of a Council not to pursue a potential planning contravention because of
potential existing use rights, is not the same as a positive confirmation of
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existing use rights. The 2006 letter does not confirm that the applicant has
existing use rights to use the site for the purposes of a dwelling.
58

The mechanisms for confirming existing use rights are by either obtaining a
declaration of this Tribunal or by obtaining a certificate of compliance
issued under section 97O of the Planning and Environment Act 1987. No
declaration or certificate of compliance has been obtained by the applicant.

59

Furthermore, even if there were existing use rights in 2006, there is the
potential that they could have been lost since that time (noting that a house
that was partly on the site and partly on Crown land at that time was
demolished in around 2006).

60

The applicant has not asked me to make a declaration as to any existing use
rights as part of this proceeding and, in any event, has not provided me with
evidence aimed toward establishing any existing use rights.

61

All of this means that I do not accept the conclusion of the Terramatrix
Report that there will be an overall reduction in bushfire risk as a result of
the proposal. I am not satisfied that there is a legitimate use of the land
which will benefit from the proposal in terms of reduced bushfire risk. On
the contrary, in my view the grant of a permit which allowed the use and
development of the site for a dwelling would increase bushfire risks.

CONCLUSION

62

For the reasons given above, the decision of the responsible authority is
affirmed. No permit is granted.

Michelle Blackburn
Member
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